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INTRODUCTION 


[* a letter dated February 20, 1952 from President Truman to Mr. 


James H. Doolittle,* the President expressed his concern about 
“airplane accidents, both commercial and military, that have occurred 
in the take-off and landing of aircraft, especially in heavily populated 
areas” and the “anxiety in some of our cities” which these accidents 
have occasioned. Accordingly, he appointed a Commission (known 
as the “‘President’s Airport Commission”) consisting of Mr. James H. 
Doolittle, as Chairman, Mr. Charles F. Horne, and Dr. Jerome C. 
Hunsaker to make a study on the “‘Nation’s policy on airport location 
and use.” With the assistance of a staff under the directorship of Mr. 
S. Paul Johnston, the requested report was prepared and delivered to 
the President on May 16, 1952. 

As a part of the background for the preparation of the report, the 
Commission desired a survey made of the applicable law bearing upon 
airport location and use. This article is substantially the same as one 
of the Memoranda which was submitted to the Commission as a part 
of that survey. 

This article, therefore, is designed to discuss some of the legal 
ramifications of the basic question raised in any study of airport loca- 
tion and use: how can the conflicting interests between airport oper- 
ations and the rights of nearby property owners best be resolved? 
Legal aspects of possible solutions to this question will also be dis- 
cussed. 

The first section herein discusses the conflicting claims between 
property owners and airports: Under what circumstances may a prop- 





*19 JrL. Air L. & Com. 101 (Winter) and 221 (Spring, 1952). 
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erty owner by court action limit the operations of an airport, or, in- 
deed, put it out of business altogether? Or, vice versa, under what 
circumstances may an airport seek legal remedies to prohibit construc- 
tions on adjacent areas which constitute a hazard to air operations? 

The second section discusses the scope of a state’s authority, either 
by itself or through enabling legislation to a municipality or other 
authorized public unit, to foster airport growth: Are there any limits 
on the exercise of its power of eminent domain to acquire land for 
airport construction? Does the fact that an airport was fathered 
through state or municipal funds, rather than private capital, or is 
licensed by a state commission or a local public body, lessen the rights 
which the landowner adjacent to an airport has in the enjoyment of 
his property? To what extent can a state adopt zoning laws to protect 
airport approaches and when do such zoning laws reach the point 
where they “take” the property of an adjacent landowner so as to vio- 
late a state or the federal constitution? 

The third section discusses the scope of the power of the Federal 
Government in relation to the problem of airport location: To what 
extent may it utilize the power of eminent domain to acquire land for 
airport construction and to zone areas adjacent thereto? 

Aviation law is a relatively recent arrival on the scene of American 
jurisprudence. Accordingly, it is not surprising to find that certain 


areas in the questions posed above have not been covered by judicial 
decision or legislative action, or indeed, have conflicting decisions 
awaiting resolution by the Supreme Court or appropriate legislation. 
Where the law is unclear, this article will endeavor to point out the 
forum for decisive action, whether it be judicial, legislative (Federal 
or State) , or Constitutional amendment. 


CONFLICTING CLAIMS BETWEEN AIRPORT OPERATIONS AND THE 
RIGHTS OF NEARBY PROPERTY OWNERS 


A justifiable summary of the many cases in which this problem 
has been involved would be that upon each particular set of facts the 
court has endeavored to weigh conflicting equities in reaching a result. 
On the one hand there is the property owner who is entitled to the 
enjoyment of his property without hazards and undue inconvenience. 
On the other hand there is the airport owner who is entitled to a cer- 
tain freedom in the operation of his enterprise, and the increasing 
interest of the general public in air transportation. 

Unfortunately, the law on this matter is so geared to the facts of 
each specific case, that it is impossible to give a more precise guide to 
the resolution of conflicting interests between airports and land- 
owners. An effort will be made, however, to show the average type 
of situation which a court is called upon to consider. 

But first two preliminary matters should be briefly touched upon 
which, while of collateral interest to the basic question, have frequently 
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been important factors in the courts’ efforts to resolve conflicting 
claims. 

First of all, the legal basis upon which an aggrieved landowner 
seeks relief has called for some attention. Is the proper remedy an 
action based upon an alleged ‘“‘trespass” into the air space above the 
property owner's land by aircraft from an adjacent airport’ or the 
more frequent action alleging a “nuisance” through the result of the 
airport’s operations which affects the landowner’s enjoyment of his 
property?? Important legal consequences may flow from the particu- 
lar remedy chosen, for in the case of a trespass nominal damages may 
be awarded to the landowner even though no actual damages are 
shown.’ In the case of an alleged nuisance, actual damage must be 
proven by the landowner. 

Secondly, the question of the extent to which a landowner owns 
the airspace above his property has become an important question in 
some cases. Thus, under the “trespass” theory the Court must find 
that the airspace invaded was actually owned by the landowner. As 
will also be pointed out later, the question of private ownership of 
the airspace also comes into play when there is a problem involving 
the “taking” of property without the due compensation or the exercise 
of the power of eminent domain. 

Briefly, as Mr. Charles $. Rhyne has pointed out,* there have been 
five theories advanced regarding the ownership of airspace: 

(1) The ancient common law maxim, obviously a flight of the 
imagination prior to the development of air transportation, held that 
the landowner owned all the airspace up to the “‘skies.’"> No case has 
ever adopted this theory and, indeed, the Supreme Court in United 
States v. Causby, 328 U.S. 256 (1946) held that this doctrine “has no 
place in the modern world.” 

(2) The landowner owns the air space above his property to an 
unlimited extent subject to an “easement” or “privilege” of flight in 
the public. This is the theory which was incorporated in the Uniform 
State Law for Aeronautics in 1923 presently in effect in a number of 





1 This theory has been adopted by some courts: Brandes v. Mitterling 67 
Ariz. 349, 196 P (2nd) 464 (1948); Burnham v. Beverly Airways, Inc. 311 Mass. 
628, 42 N.E. (2d) 575 (1942); Smith v. New England Aircraft Co., 270 Mass. 
511, 170 N.E. 385 (1930); Vanderslice v. Shaun, 26 Del.Ch. 225, 27 A (2d) 87 
(1942) ; Commonwealth v. Nevin & Smith 1928 USAvR 39 (Ct. 2. Sess. Jeff. Ct., 
Pa. 1922). 

2 Most state courts follow this theory. e.g. Thrasher v. City of Atlanta, 178 
Ga. 514, 173 S.E. 817 (1934). The Supreme Court has specifically rejected the 
trespass theory stating that “common sense revolts” at the idea of “countless 
trespass suits” in airspace. United States v. Causby 328 U.S. 256, 261 (1946). 

3In the Burnham case, note 1 supra, $1. damages were awarded. 

4 Rhyne, Airports and the Courts (1944), pages 154 to 162. Rhyne, Airport 
Legislation and Court Decisions, 14 J. of Air Law and Com. 289 (1947). These 
two studies of Mr. Rhyne are an excellent coverage of the field of airport opera- 
tions and are heavily relied upon herein for the period prior to 1948. 

5“Cujus est solum ejus est usque ad coelum.” 1 Coke, Institutes 19th ed. 1832, 
Ch. 1, para. 1(4a). See also Sweeney, Adjusting the Conflicting Interests of 
Landowner and Aviator in Anglo-American Law, 3 Jrl. of Air Law 329, 531 


(1932). 
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states.© The Restatement of the Law of Torts of the American Law 
Institute in 1934 also embodied this theory.? The courts of a few 
states still discuss conflicting claims between airport and landowner 
in terms of this theory.® 

(3) The landowner owns the air space up to such heights as is 
fixed by statute, with flights under that height being ‘“‘trespasses.”” This 
theory has found acceptance primarily in Massachusetts.® One Federal 
court would appear to adopt the reverse implication from such a theory 
by pointing out that flights above the minimum cruising heights set 
forth by the C.A.A. cannot possibly be considered actionable no matter 
what damage may have been caused.?° 

(4) The landowner owns the air space up as far as it is possible for 
him to take effective possession. 

(5) The landowner owns the air space up as far as he actually 
occupies or of which it is probable that he will ever take effective 
possession. 

The distinction between (4), which appears to have been followed 
by a number of state courts,’! and (5), which was the one pronounced 
by the Supreme Court in the Causby case,!* is the difference between 





611 U.L.A. 157 (Supp. 1947) “Section 8. Ownership of Space. The owner- 
ship of the space above the lands and waters of this state is declared to be vested 
in the several owners of the surface beneath, subject to the right of flight de- 
scribed in Section 4.” Section 4 authorizes flights unless so low as to interfere 
with existing use of property or as to be eminently dangerous to persons or prop- 
erty. This statute in 1947 was in force in 22 states. The concept of ownership 
of air space therein has since been repudiated by its original sponsors, the Avia- 
tion Committee of the Commissioners on Uniform State Laws and the American 
— — Committee on Aeronautical Law. Rhyne, note 4 above, pages 

09 to p 


7 Section 194. 
8 Reaver v. Martin Theatres of Florida, 46 So. (2d) 896 (Fla. Sup. Ct. 


(1951); Vanderslice v. Shaun, 26 Del.Ch. 225, 27 A (2d) 87 (1942); Guith v. 
Consumers Power Co. 86 F. (2d) 21 (D.C. Mich. 1940). 

9 Smith v. New England Aircraft Co., 270 Mass. 511, 170 N.E. 385 (1980); 
Burnham v. Beverly Airways, Inc. 311 Mass. 628, 42 N.E. (2d) 575 (1942). Thus 
in the Burnham Case, as noted in note 3 above, flights below 500 feet were con- 
sidered technical trespasses and $1. in damages awarded. 

10 Boskovich v. U.S.A., 3 Avi. 17, 252 D.C. Utah 1950). Court dismissed 
Plaintiff’s complaint alleging damage through fright of his chickens because of 
the noise of an Army formation flight at 1000 feet. Partial grounds for the 
dismissed case was that the flight was “lawful.” 

11 Swetland v. Curtiss Airports Corp., 41 F 2d 929 (D.C. Ohio 1930), modi- 
fied 55 F 2d 201 (C.C.A. 6th 1931). Delta Air. Corp. v. Kersey, 198 Ga. 862, 20 
S.E. (2d) 245 (1942); Thrasher v. City of Atlanta, 178 Ga. 514, 173 S.E. 817 
(1934); Dutton v. Mendocino County 1949 USAvR 1 (Cal. Sup. Ct. Mendocino 
County 1948). 

12 United States v. Causby, 828 U.S. 256, 66 S. Ct. 1092, 90 L. Ed. 1206 
(1946). The case was remanded to the Court of Claims for the assessment of 
damages. The Government’s planes had utilized a glide angle of 83 feet over 
Plaintiff’s property. The Court of Claims held there was a “taking” up to 365 
feet which was 300 feet over the tallest object on Plaintiff’s property. The court 
concluded: 

“The result of this, we recognize, is to vest in the United States the right 
to fly its airplanes at any altitude above 365 feet with impunity. This, of 
course, would prevent the plaintiffs from erecting on their property a build- 
ing of the height of the Empire State Building or any structure more than 365 
feet in height. Were this property located at a place where there was any likeli- 
hood that such a structure would be erected on it, the defendant without paying 
for it would have no right to the airspace above the property to an altitude so 
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air space which could conceivably be used if, for example, the land- 
owner wanted to demolish his house and build another (Empire State 
Building) or which he is actually using or probably ever will use.1** 
These two theories are predominant today but there has been no final 
agreement as to which is to be followed. 

Returning to the main question which this section seeks to ex- 
plore — the manner in which courts balance the conflicting interests 
of airports and the Jandowner, it was earlier noted that the courts at- 
tempted to balance the equities involved.1* There is one legal prin- 
ciple which seems well settled however; an airport, flying school, or 
landing field is not a nuisance per se, but it may become such from 
the manner of its construction or operation, or because of its unsuitable 





low as would prevent such a structure from being erected. But here there was 
but the most remote possibility that plaintiffs would ever put this property to 
such a use. The flight of airplanes above their property at a greater altitude 
than 365 feet in no way interfered with their possession and enjoyment of it or 
with any use they might conceivably make of it. In such case we do not think 
the defendant should have to pay for the right to fly its airplanes above this 
altitude. Stated otherwise, if defendant flew its airplanes at 366 feet or more 
above this property, we do not think it can be said that it has imposed a servi- 
= it.” (Causby v. United States, 1947 USAvR 513, 516 (U.S. Ct. Cls. 
1948). 
128 Congress appears to have taken this view for in giving the Administrator 
power to condemn easements in the airspace in case of Federally owned and 
operated airports, it stated that “probable future use of the underlying land” 
may be considered, 49 USC 452. 
13 Perhaps the best way to explain the application of this principle would be 
to cite from a typical, well reasoned case. Antonik v. Chamberlain, 3 Avi. 14,500 
(Ct. of Appeals, 9th Jud. District, Ohio, 1947). 
“, .. the principle that every person is entitled to use his property for any 
purpose that he sees fit, and the opposing principle that everyone is bound 
to use his property in such a manner as not to injure the property or rights 
of his neighbor. For generations, courts, in their tasks of judging, have 
ruled on these extremes according to the wisdom of the day, and many have 
recognized that the contemporary view of public policy shifts from genera- 
tion to generation. 
“In our business of judging in this case, while sitting as a court of equity, 
we must not only weigh the conflict of interests between the airport owner 
and the nearby landowners, but we must further recognize the public policy 
of the generation in which we live. We must recognize that the establish- 
ment of an airport of the kind contemplated is of great concern to the pub- 
lic, and if such an airport is abated, or its establishment prevented, the 
consequences will be not only a serious injury to the owner of the port prop- 
ertv but may be a serious loss of a valuable asset to the entire community. 
“The necessities of a social state, especially in a great industrial community, 
compel the rule that no one has absolute freedom in the use of his property, 
because he must be restrained in his use by the existence of equal rights in 
his neighbor to the use of his property. This rule has sometimes been er- 
roneously interpreted as a prohibition of all use of one’s property which 
annoys or disturbs his neighbor in the enjoyment of his property. The 
question for decision is not simply whether the neighbor is annoyed or dis- 
turbed, but is whether there is an injury to a legal right of the neighbor. 
The law of private nuisance is a law of degree; it generally turns on the 
factual question whether the use to which the property is put is a reasonable 
use under the circumstances, and whether there is an appreciable, substan- 
tial, tangible injury resulting in actual, material, physical discomfort, and 
not merely a tendency to injure. It must be real and not fanciful or imag- 
inary, or such as results merely in a trifling annoyance, inconvenience, or 
discomfort.” 39 Am. Jur., Nuisances, Sec. 30. 
“All systems of jurisprudence recognize the requirement of compromise in 
the social state. Members of society must submit to annoyances consequent 
upon the reasonable use of property. ‘Sic utere tuo ut alienum non laedas’ 
is an old maxim which has a broad application. If such rule were held to 
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location.* Beyond this premise, however, the judicial balance of in- 
terests mentioned above comes into play. 

The usual complaints by landowners can be grouped together as 
(a) noise, dust, glaring lights, (b) flights at low altitude, and (c) ap- 
prehension of danger. The usual defense by airport owners is that 
they have a right to operate their enterprises which are charged with 
the public interest and that whatever inconveniences are suffered by 
adjacent landowners are neglible when balanced against these interests. 

Thus a court may, on the one hand, consider that noise and dust, 
though a source of irritation and annoyance, is not such as to be harm- 
ful to the health or comfort of ordinary people,® or, on the other hand 
feel that the noise would be so deafening as to interrupt the proper 
conduct of a school,!* or summer camp,? or indeed, simply prevent 
the landowners’ peaceful enjoyment of their land.1§ 

Repeated flights at a low altitude which may be dangerous to the 





mean that one must never use his own property in such a way as to do any 

injury to his neighbor or his property, it could not be enforced in civilized 

society. People who live in organized communities must of necessity suffer 
some damage, inconvenience and annoyance from their neighbors. For these 
annoyances, inconveniences and damages, they are generally compensated 
by the advantages incident to living in a civilized state. 

“TSpeculative nature of anticipated damage] 

“3. A brief summary of the contentions of the plaintiffs is that the de- 
fendants, if permitted to build and operate the airport, will inflict irrepara- 
ble damage because of (1) noise, (2) dust, (3) attraction of crowds, who 
will trespass upon their premises, (4) annoyance in the peaceful enjoyment 
of their homes, (5) fright and fear of physical harm from low flying and 
the crashing of planes, (6) depreciation of property values. 
“The long record of testimony and exhibits is replete with evidence offered 
in support of and against these claims. It is impossible, from this maze of 
evidence, to state with any degree of accuracy just what legal injury to the 
plaintiffs the evidence proves. To find that irreparable damage will follow 
from the operation of the port would be but guess and speculation. And 
to find that the use as an airport of approximately 450 acres of land beyond 
the city limits and away from the closely-built-up and congested part of the 
city is an unreasonable use of the land, would, we think, under the circum- 
stances of this case, obstruct the development of aviation, as a legitimate 
and necessary industry, to an unreasonable extent. 
“Undoubtedly the plaintiffs will experience some discomfort, but that is one 
of the incidents or results of residing in a heavily-populated, highly indus- 
trialized state. It is an incident of living in an age of progress, in which 
there are erected huge rubber factories, with their accompanying smells 
and noises; in which the streets and highways are used by great, noisy 
trucks for transportation; in which commercial airliners ply the skies con- 
tinuously, for the speedy transport of persons and freight; and in which 
thousands of various industries throughout the cities and countryside con- 
taminate and defile the former natural beauty, peacefulness and quiet of 
the vicinage.” 

146 Rev. Am. Jur., Aviation, par. 29, 140 ALR 1862; 90 L. Ed. 1222; and 
numerous cases cited therein. 

15 Batcheller v. Com. 176 Va. 109, 10 S.E. (2d) 529 (1940). Smith v. New 
England Aircraft Co. 270 Mass. 611, 170 N.E. 385 (1930). 

(1944) Warren Twp. School Dist. v. Detroit 308 Mich. 460, 14 N.W. (2d) 184 

17 Mohican & Reena v. Tobiasz 1988 USAvR 1 (Mass. Sup. Ct. 1938). 

18 Thrasher v. Atlanta, 178 Ga. 514, 173 S.E. 817 (1934); Swetland v. Cur- 
ties Airports Corp. 55 F. 2d 201, (C.C.A. 6th 1932). It is interesting to note, 
however, that a later opinion involving the same airport as was the subject of 
the Swetland case indicated that public interest factors occasioned by public 
ownership of the property may well be grounds for a shift in balance in favor 
of the airport over the adjacent landowners. Swetland v. Curtiss 1950 USAvR 
270 (D.C. Ohio 1950) aff’d. 188 F. (2d) 841 (C.C.A. 6th 1951). 
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health and life of the owner, or constitute an unreasonable annoyance 
to the landowner are actionable wrongs.!® 

Interestingly enough, however, it does not appear that the mere 
apprehension of injury from the falling of planes is sufficient to author- 
ize an injunction against aerial navigation over the property of a 
neighboring landowner.”° 

On the other side of the picture, the courts have recognized that 
“property owners, to a reasonable degree, must yield their desired 
privacy to the general welfare which is contributed to by the opera- 
tions of legitimate businesses,”*! such as air transportation. Further 
than that, however, courts are increasingly recognizing the public in- 
terest involved in the operation of an airport, particularly the larger 
ones, and wish to hamper their operations as little as possible.” 

In summary, therefore, it can be stated again that as between land- 
owner versus airport the courts have considered their function as one 
of balancing equities drawn from the proven facts of each individual 
case. In some cases, particularly earlier ones, they went so far as to 
close down some airports completely by enjoining them as a nuisance.* 
In more recent decisions, however, indicating a more sympathetic view 
towards airport operations, they have sought to avoid going to such 
lengths and have often issued injunctions requiring take offs and land- 
ings to be made above a certain altitude over the objecting land- 
owners’ property.24 Many recent cases refuse to issue any injunction 
at all on facts where earlier decisions would surely have done so.” 


19 Hinman v. Pacific Air Transport 84 F. 2d 755 (C.C.A. 9th 1936); Delta 
Air Corp. v. Kersey 198 Ga. 862, 20 S.E. 2d 245 (1942); Vanderslice v. Shaun 
27 A (2d) 87 (Del. Ct. Chan. 1942). 

20 Thrasher v. Atlanta 178 Ga. 614, 173 S.E. 817 (1984); Bateheller v. Com. 
176 Va. 109, 10 S.E. 2d 529 (1940). It must be noted, however, that if flights 
are so low as to cause fear, grounds ‘i ign can probably be found in terms 
of other factors such as noise or low fi 
at — v. Souza 1951 USAvR 334, 846 (D.C. of Appeals, 3rd District, 

a 

22 Kuntz v. Werner Flying Service Inc. 257 Wis. 405, 43 N.W. (2d) 476 
os Reynolds v. Wilson, 2 Avi. 14,863 (Ct. Com. PI. Lawrence County, Pa. 

49). 


23 Swetland v. Curtiss Airports Corp. 55 F. (2d) 201 (C.C.A. 6th 19381); 
Gay v. Taylor 19 Pa. Dist. & Co. Rep. 31, 1984 USAvR 146, Ct. of Com. Pl. 
Pa. Chester Co. 1932). 

24 Anderson v. Souza 1951 USAvR 334 (D.C. of Appeals, 3rd District, Cal. 
1951); Reynolds v. Wilson, 2 Avi. 14,863 (Ct. Com. Pl. Pa. Lawrence Co. 1949) ; 
Maitland v. Twin City Aviation Corp. 254 Wis. 641, 37 N.W. (2d) 74 (1949) 
(injunction limited to 500 feet) ; Hyde v. Somerset, 1 N.J. Super. 346, 61 A (2d) 
645 (1948) (injunction requiring certain flight patterns). Dlugos v. United Air- 
lines, 58 Pa. D.&C. 402, 1947 USAvR 392 (Ct. Com. Pl. Pa. Lehigh Co. 1947) 
(injunction limited to 100 feet) ; Vanderslice v. Shaun, 26 Del.Ch. 225, 27 A (2d) 
87 (1942) (injunction limited to 100 feet); Burnham v. Beverly Airways, 311 
Mass. 628, 42 N.E. (2d) 575 (1942) (injunction limited to 500 feet); Mohican & 
Reena, Inc. v. Tobiasz, 1988 USAvR 1 (Mass. Hampden Co. Sup. Ct. 1938) (in- 
junction limited to a height of 1000 feet within 500 feet of summer camp); 
Thrasher v. City of Atlanta, 178 Ga. 514, 173 S.E. 817 (1934) (injunction against 
spread of dust in unreasonable quantities). 

25 Crew v. Gallagher, 58 D.&C. 226, 1948 USAvR 167 (Pa. Sup. Ct. E.D. 
1948); Kuntz v. Werner Flying Service, Inc., 257 Wis. 405, 48 N.W. (2d) 476 
(1950). The Kuntz case stated that the damage was not sufficiently irreparable 
to warrant an injunction, but if specific damage did develop in the future, the 
— = seek relief claiming damage in dollar amount. This seems to be 
a recent tren 
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The reverse side of the coin involves suits by airports against land- 
owners alleging activities which hamper airport operation. If the al- 
leged obstruction is clearly a “spite” construction — e.g. tall poles of 
no value to the landowner except as they will prevent airplanes from 
flying low — the courts have not been sympathetic for it appears that 
the landowner is trying to force the airport to purchase his property.?¢ 
They have either required the removal of such obstructions or limited 
their height. Involved in each decision, of course, is a basic analysis 
of the rights of the landowner as discussed above and the same “bal- 
ance” of equities takes place. 

When the obstruction is a legitimate one,”” such as power lines*® 
or a water tower®® the courts have been more sympathetic to the land- 
owner, particularly if the airport involved is a “private” airport not 
involving extensive interstate commerce.*® If there is conflicting tes- 
timony as to whether the construction is really an obstruction,*! or 
if the airport was negligent in not protesting the building until after 
it had been completed,*? the landowner’s side of the scale is addi- 
tionally weighted. Finally, if it really appears that the construction 
is an obstruction, but a legitimate one, in the absence of prior enacted 
zoning laws the court will hold that to require the landowner to re- 
move the obstruction would be a “taking” of property which can only 
be accomplished through the legitimate use of the power of eminent 
domain with due compensation to the landowner.** 


STATE AND MuNICIPAL AUTHORITY OVER AIRPORTS 


In the introduction to this article three questions were posed in 
connection with State and Municipal authority as they affect the con- 
flicting claims of airports and landowners. 

The first of these questions concerned the limits in the state or 
municipal power of eminent domain to secure land upon which to 
construct airports. 

The question of whether a state, municipality, or public body 
created by a state has the authority to acquire, maintain, and operate 
public airports is a matter of the interpretation of specific state statutes 





26 Liles v. Jarigan, 1950 USAvR 90 (Chan. Ct. Roane Co. Tenn. 1949); 
United Airports of Cal. Ltd. v. Hinman 1940 USAvR 1 (D.C. Cal. 1939) ; Com- 
monwealth v. Bestecki 1987 USAvR 1 (Ct. Com. Pl., Dauphin Co., Pa. (1937); 
City of Iowa City v. Tucker 1936 USAvR 10 (Dist. Ct. Johnson Co. Iowa, 1935). 

27 Reaver v. Martin 46 So. (2d) 896 (Fla. Sup. Ct. 1951) (drive-in theatre) ; 
Air Terminal Properties v. City of New York 16 N.Y. Supp. (2d) 629 (N.Y. Sup. 
Ct. 1939) (held trees did not interfere with airport’s operation). 

28 Guith v. Consumers Power Co. 36 F. (2d) 21 (D.C. Mich. 1940); Capitol 
Airways, Inc. v. Indianapolis Power & Light Co. 215 Ind. 462, 18 N.E. (2d) 776 
(1939). In Postal Telegraph Cable Co. v. Pa. Pub. Util. Com., 285 C.C.H. para. 
1700 (Pa. Sp. Ct. 1941) the court upheld an order of the Pa. Pub. Util. Com. in 
requiring the relocation of wires at the airport’s expense. 

" Roosevelt Field v. Town of North Hempsted, 88 F. Supp. 177 (D.C. N.Y. 


1950 


80 Jdem. 
31 Jdem. 
32 Idem. 
33 Idem. 
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or constitutions.** In early years taxpayers unsuccessfully sought to 
restrain the use of public funds for the acquisition of airports on the 
grounds that an airport was not a “‘public purpose” or “public utility” 
within the meaning of appropriate enabling legislation.*® 

Having passed this hurdle, the next obstacle was relatively simple. 
Eminent domain is a power which naturally flows from the police 
power possessed by the several states and its exercise is one which, as 
stated in state constitutions, may be exercised when property is needed 
for the “public use.” It was not long before the courts had sustained 
the action of states and municipalities and of public corporations and 
airline companies if properly authorized under state legislation, in 
utilizing the power of eminent domain to acquire land to construct 
an airport as one for “public use.’’** The authority of the state to 
emplov the power of eminent domain to acquire land for an airport 
to be constructed by the Federal Government has also been sustained.** 

A second question which arises in relation to state regulation, is 
whether the fact that an airport was constructed, maintained, or oper- 
ated by a state or other public body through proper enabling legisla- 
ction, or is licensed by a state regulatory agency, lessens the rights which 
the landowner adjacent to an airport has in the enjoyment of his prop- 
erty. Does this fact affect the balance of conflicting claims discussed 
in the First Section of this article? 

The mere fact that an airport has received a license from a state 
aeronautical commission or was built from public funds does not give 
it the authority to commit nuisances that it could not otherwise com- 
mit.8§ 

On the other hand, died never controlling, this fact does add 
weight to the airport side of the scale in weighing conflicting claims 
of airport and landowners because it strengthens the ‘“‘public interest” 
factor.8® A privately owned airport, however, particularly where it is 





84 Rhyne, note 4 above, Chapter 1 and cases cited therein. 

35 Idem, pages 20 to 31. 6 rev. Am. Jur., Aviation para. 31. 

36 Rhyne, note 4 above, Chapter 2, and cases cited therein; 185 ALR 756. 
In State ex rel Helsel v. Commrs. of Cuyahoga Co. 1948 USAvR 18 (Ct. of Ap- 
peals, Cuyahoga Co. Ohio 1948) it was held that a county had the authority to 
utilize the power of eminent domain to acquire land for an airport in spite of 
the fact that the area had been locally zoned as a residential area. 

It is further to be noted that the utilization of the power of eminent domain 
does not always require that land adjacent to an airport be purchased in its 
entirety. Only an easement need be purchased. e.g. Okla. Section 13 of Airport 
Zoning Act of 1943, 1946 USAvR 221. In Friendship Cemetery v. Baltimore, 8 
Avi. 17,289 (Cir. Ct., Anne Arundel County, Md. 1950) the court declared that 
the airport was not required to acquire the cemetery because the enjoyment of 
the property was not decreased by an aircraft approach thereover. It held that 
the cemetery could maintain an action in trespass to receive compensation for 
any specific damage done to the cemetery by workmen working on the nearby 
airport. Today about half of the states authorize the use of eminent domain as 
a means to compensate for damage to property as well as for “taking.” 

87 Rhyne, note 4 above, pages 36 to 39. 

88 Hyde v. Somerset, 1 N.J. Super. 346, 61 A (2d) 645 (1948); Delta Air 
Corp. v. Kersey, 198 Ga. 862, 20 S.E. (2d) 245 (1942); Gay - sTaulor, 19 Pa. 
D & C 81 1984 USAvR 146 (Ct. of Com. Pl., Pa. Chester Co. 193 2). 

89 Swetland v. Curtiss, 1950 USAvR 270 (D.C. Ohio 1950) aff’d. 188 F. (2d) 
841, 151 USAvR 227 (C.C.A. 6th 1951). 
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a small one, is treated just like any other ordinary business enterprise 
even though it may be available to the general public. Its value to 
the “general welfare” is the same as any business enterprise would be.*° 

An airport which is owned by a state or other public body, how- 
ever, is definitely in the “public interest.” Indeed, as pointed out 
above, its original acquisition of the land, both through the use of 
public funds and possibly eminent domain, had to have a “public” 
character.*t But it is clear that the fact that the airport itself was 
deemed in the public interest does not mean that the individuals or 
corporations acting primarily for their own benefit, although the pub- 
lic benefit as well, using the airport, may deprive the adjacent land- 
owners of their enjoyment of property.‘ It would further appear 
that the political subdivision of the state which operates the airpc 
is not immune from liability by way or damage or injunction, for a 
legislature cannot confer immunity for action for a private nuisance 
of such a character as to amount in effect to the taking of private prop- 
erty for public use.* 

The third question, and perhaps the most important one relating 
to states, concerns that of zoning. An airport costing many millions 
of dollars can soon be worthless if the surrounding area is allowed to 
be built up so as to obstruct approaches thereto. 

The power to zone as a general matter, although a relatively recent 
development, is an undisputed exercise of a state’s police power.** As 
far as a municipality or other public body is concerned, however, it 
must receive specific authority from state legislation in order to do so. 
For example, the City of Newark sought to zone the area around the 
Newark airport some time ago but was prevented by court action on 
the grounds that the state had not specifically authorized the City of 
Newark to do so.*® Almost all states now have a statute (most of which 
are similar to the model statute drafted by the National Institute of 
Municipal Law Officers of the C.A.A.) authorizing the adoption of 
zoning ordinances.*® 

The power to zone, however, is a limited one. It must not be un- 
reasonable or open to charges of discrimination or uncertainty.” Of 


40 Anderson v. Souza, 1951 USAvR 335 (Dist. Ct. of Appeals, 3rd Dist., Cal. 
1951; Roosevelt Field v. Town of North Hempsted, 88 F. Supp. 177 (D.C. N.Y. 
1950). 

41 See notes 35 and 36 above. 

42e.¢. Hyde v. Somerset, 1 N.J. Super. 346, 61 A (2d) 645 (1948). 

43 State ex rel Helsel v. Commrs. of Cuyahoga Co. 1948 USAvR 18 (Ct. of 
Appeals, Cuyahoga Co. Ohio 1948); Thrasher v. Atlanta, 178 Ga. 514, 173 S.E. 
“198 aad But see Stocker v. Nashville, 174 Tenn. 488, 126 S.W. (2d) 3839 

44 Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 47 S. Ct. 114, 71 
L. Ed. 303 (1926) ; 58 Am. Jur. Zoning, para. 18. 

45 Yara Engineering Corp. v. City of Newark, 182 N.J. L. 370, 40 A (2d) 
= tena) Ct., N.J. 1945); Rice v. City of Newark, 1382 N.J. L. 387, 40 A (2d) 

46 Rhyne, note 4 above, pages 171 to 173; Rhyne, Airport Legislation and 
Decisions, 14 J. of Air Law and Com. 289, 296 (1947). 

4758 Am. Jur. Zoning, paras. 20 to 24. 
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primary importance, however, is the fact that it cannot go beyond the 
line of regulation and become an actual taking of property without 
just compensation. Zoning, of course, as with any other exercise of 
police power, takes away some of the rights incident to the property 
in the public interest.** If zoning attempts to deprive the landowner 
of a substantial interest in his property under the pretense of regula- 
tion, however, and results in a substantial diminution of property val- 
ues, then it becomes a “taking”’ without due process of law, and if the 
state or public body desires the property it must utilize its power of 
eminent domain.*® The facts of the particular case determine when this 
line is reached. One case suggests that the “line” may be farther in 
a matter such as public health than when the question is zoning an 
area around a private airport.*! Another case has voided a zoning 
ordinance limiting the erection of any building within 100 feet of an 
airport.5? It also would appear evident that any state action setting 
a “navigable zone” for aircraft approaching an airfield could equally 
be considered a “taking” which could only be accomplished through 
eminent domain if, in fact, it resulted in a substantial diminution of 
value of the land.*® 

Accordingly, zoning is best when it has no retroactive effect, and 
only limits development which might occur in the future as opposed 
to development which already exists or is on its way. The C.A.A. in 
its administration of the Federal Airport Act has quite rightly and 
wisely required adequate zoning provisions prior to its approval of 
any airport project. However, zoning insofar as it applies to already 
populated areas immediately raises the problem of whether it is a 
“taking.” 





48 Rhyne, note 4 above, pages 177 to 179. 

49 State ex rel Helsel v. Commrs. of Cuyahoga Co., 1948 USAvR 18 (Ct. of 
Appeals, Cuyahoga Co. Ohio, 1948); Dutton v. Mendocino County, 1949 USAvR 
1 (Sup. Ct., Mendocino Co., Cal. 1948) ; Mutual Chemical Co. of America v. Bal- 
timore, 1989 USAvR 11 (Balto. City, Cir. Ct. No. 2, Md. 1939). 

50In discussing the line where regulation under the police power becomes 
a “taking,” Mr. Justice Holmes in Penn. Coal Co. v. Mahon, 260 U.S. 393, 413, 
43 S. Ct. 158, 67 L. Ed. 822 (1922), said: 

“Government hardly could go on if to some extent values incident to prop- 
erty could not be diminished without paying for every such change in the 
general law. As long recognized, some values are enjoyed under an implied 
limitation and must yield to the police power. But obviously the implied 
limitation must have its limits or the contract and due process clauses are 
gone. One fact for consideration in determining such limits is the extent 
of the diminution. When it reaches a certain magnitude, in most, if not all 
cases there must be an exercise of eminent domain and compensation to sus- 
tain the act. So the question depends upon the particular facts. The great- 
est weight is given to the judgment of the Legislature, but it always is open 
to interested parties to contend that the Legislature has gone beyond its 
constitutional power.” 

51 Dutton v. Mendocino County, 1949 USAvR 1 (Sup. Ct., Mendocino Co., 
Cal. 1948). 

52 Mutual Chemical Co. of America v. Baltimore, 19389 USAvR 11 (Balto. 
City, Cir. Ct. No. 2, Md. 1939). 

58 Gay v. Taylor, 19 Pa. D & C 31, 1984 USAvR 146 (Ct. of Com. PIl., Pa., 
Chester Co. 1982). See: United States v. Causby, 328 U.S. 256, 166 S. Ct. 1062, 
90 L. Ed. 1206 (1946). 
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THE FEDERAL GOVERNMENT'S POWER OVER AIRPORTS 


The question of the scope of the authority of the Federal Govern- 
ment over airports is one of particular importance and yet, unfortu- 
nately, the one which has been least considered by the courts. 

The three powers of the Federal Government which are of primary 
interest are zoning, regulation of airport approaches, and regulation 
of airports themselves — particularly their closing. Each of these will 
be considered in detail below, and will, of necessity, involve a discus- 
sion of the two basic issues of this article: (1) the conflict of State and 
Federal jurisdiction; and (2) the conflict between the regulation of 
air navigation for the public good and the rights of landowners adja- 
cent to airports and/or the airport owners themselves. 


The Power to Zone 


History. There is no existing legislation which would authorize 
the Federal Government to zone areas around airports.** In January 
of 1943 a bill was introduced into Congress (H.R. 1012) which pro- 
vided the Civil Aeronautics Board with authority to set up a nation- 
wide program of zoning and with power in case the States failed to act 
in accordance therewith. The bill was never reported out because of 
the controversial issues contained therein. 

Accordingly, whatever airport zoning action has been taken, has 
been accomplished by the States or their appropriately authorized 
subdivisions. The C.A.A. has indirectly assisted in this development 
by requiring prior to approval of any project under the Federal Air- 
port Act that proper zoning measures be taken, and by working out 
in conjunction with the National Institute of Municipal Law Offices 
a model zoning act which has now been enacted by more than thirty- 
five States and the Territories of Alaska and Hawaii, and by governing 
bodies of a number of State subdivisions. The lack of uniformity in 
zoning by local authorities, as well as the “gaps” where no zoning 
authority exists at all, tends to show the need for the adoption of a 
Federal zoning program with authority to enforce such a program in 
areas where State action is not forthcoming. 





54 Thus the C.A.A. at this time has no power to limit the height of man- 
made or natural structures around an airport, although its regulations do require 
that notice of any possible obstructions to air navigation be given. See discussion 
in Roosevelt Field v. Town of North Hempsted, 88 F. Supp. 177 (D.C. N.Y. 1950). 

55 An excellent memorandum prepared by Mr. Howard Westwood appears 
at page 249 of the Report of the Hearings held on this bill before the Committee 
on Interstate and Foreign Commerce (H.R. 1012, 78th Cong., 1st Sess.). Mr. 
Westwood concludes that Congress had the Constitutional authority to provide 
for the limitation of the height of structures and natural objects near an airport 
as set forth in the proposed bill. Means by which landowners would be compen- 
sated if required to alter structures on their lands were included in the bill but 
it was silent as to the possible compensation of landowners, the value of whose 
land was reduced by the zoning regulations. Mr. Westwood thought that 
this silence might result in a Constitutional defect in the proposed bill—a con- 
clusion with which we agree. 
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Legal Principles. There are two basic issues involved in a dis- 
cussion of the Federal power to zone areas around airports: What is the 
scope of the power to zone? When does its exercise require compen- 
sation paid to private landowners? 

(a) The Scope of the Power to Zone. The question of the extent 
of the power of the Federal Government to zone has never been judi- 
cially determined.** 

The power to zone, however, is not a power per se but, like emi- 
nent domain, is a collateral power which may be used to effectuate a 
basic authority. Accordingly, just as the states have the power to zone 
as a collateral power in the exercise of their police power to protect 
the health and welfare of their citizens, as pointed out above, we be- 
lieve that the Federal Government has the power to zone in connection 
with its authority to regulate interstate commerce,* and its postal and 
war powers. The question is whether this power extends not only to 
vertical zoning to prevent air approach obstructions, but also to zoning 
land uses in an azimuth area at either end of an airport runway. 

We believe that unquestionably the Federal Government has the 
authority, through appropriate legislation, to control the height of 
structures or natural objects in an area surrounding an airport to pro- 
tect interstate air navigation. It has been held that the Federal Gov- 
ernment could utilize the power of eminent domain to acquire land 
for an airport since the construction of airports is a legitimate exercise 
of the Constitutional power to regulate interstate commerce. It 
would follow that it has the power to zone to protect approaches to 
the airport, or otherwise, its power to build airports is rendered in- 
effectual. Similarly if the Federal Government has the power to con- 





56 The Federal Government has never had occasion to engage in airport 
zoning. Usually in the past when it wanted the use of airspace as an approach 
to an airport, it either bought the underlying land outright, “took” it and then 
paid for it upon a suit alleging a deprivation of property without just compen- 
sation, United States v. Causby, 328 U.S. 256 (1946), or, more recently, applied 
the use of eminent domain. Jasper v. Sawyer, 100 F. Supp. 421 (D.C. D.C. 1951) ; 
U.S.A. v. 1.01 Acres of Land in the District of Columbia, 1948 USAvR 22 (D.C. 
D.C. 1948). As has been noted above, however, it indirectly assisted the states 
in airport zoning activities. 

Indeed, the Federal Government has not had occasion to “zone” [as that term 
is commonly understood by the layman] in any field to any extent in the past. 
Congress has authorized the National Capital Park and Planning Commission 
to do so in relation to the District of Columbia; 40 U.S.C. 71, and it has author- 
ized the Secretary of Agriculture to zone, in “cooperation with the States con- 
cerned,” areas adjacent to the Mexican border to prohibit the growing of cotton 
in order to stop the spread of the pink bollworm from Mexico. 7 U.S.C. 145. 
As a matter of fact, however, areas in navigable waters have been “zoned” 
as quarantine areas etc. as have areas in the airspace over atomic plants. (See 
note 64 below). There is no substantial difference between zoning of this type 
and the designation of primary activities in various municipal areas. 

57 Although reference is only made to the power of Congress to regulate 
“interstate” commerce hereafter, the power to regulate “foreign” and “overseas” 
commerce is equally applicable. 

58 A decision last year in the District Court of the District of Columbia, 
Jasper v. Sawyer, 100 F. Supp. 421 (D.C. D.C. 1951), had this to say in regard 
to the proposed Burke Airport in Virginia: 

“It is settled by decisions of the Supreme Court, beyond peradventure of 
doubt, that the U.S. is clothed with the power of eminent domain. Even 
though the power was not expressly conferred by the Constitution, the power 
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trol interstate air navigation through the promulgation of rules of 
flight, etc.,5® its power to zone around existing airports not owned by 
the Federal Government would seem equally to follow because rules 
of flights will not foster the development of interstate air navigation if 
obstructions can prevent the operation of such rules. Recent decisions 
of the Supreme Court which have recognized the broad sweep of the 
power of Congress to regulate interstate commerce would support this 
conclusion. Vertical zoning once authorized by Congress and ef- 
fectuated by a federal administrative agency, would supersede and pre- 
clude state zoning of the same area.* 

A much more difficult problem, however, concerns the power to 
zone an area surrounding an airport in order to prevent it from de- 
veloping into a residential area whose citizens may seek to enjoin the 
operation of the airport at some future time as a “nuisance” — e.g. 
the noise and glaring lights of the landing aircraft destroys the value 
of their property as a residence. This power is not as clearly connected 
with the regulation of interstate commerce as the restriction of the 
heights of buildings,®* except in an anticipatory manner. However, 
as noted above, the Supreme Court has gone to such extremes in vali- 





is implied and is incidental to carrying out other powers. Kohl v. United 
States, 91 U.S. 867, 23 L. Ed. 449. The right of eminent domain which 
exists in the federal government may be exercised by it within the states 
so far as it is necessary to the enjoyment of the powers conferred upon it 
by the Constitution. Under its power to regulate commerce between the 
states as well as foreign commerce, it is fundamental that Congress may 
construct, maintain, and operate instrumentalities of such commerce. .. . 
Since the early days of the Republic, acting under this power as well as the 

wer to maintain post offices and post roads, Congress constructed such 
nstrumentalities of commerce as roads, highways, bridges, lighthouses and 


the like. 
2 “ ~ * * 


“Tt is clear that in the light of modern developments, an airport is an instru- 

mentality of both foreign and interstate commerce.” 

59 See Section 601(a) (7) of the Civil Aeronautics Act of 1938, as amended 
cited in the text below. See, also, the comprehensive regulatory power granted 
to the Board and the Administrator in the Air Commerce Act of 1926 and the 
Civil Aeronautics Act itself. 49 U.S.C. 171 et. seq.; 49 U.S.C. 401 et. seq. 

60 Mr. Chief Justice Stone made the broad statement in United States v. 
Darby Lumber Co., 312 U.S. 100, 115, 61 S. Ct. 451, 85 L. Ed. 609 (1941) that 
“Whatever their motive and purpose, regulations of commerce which do not 
infringe some constitutional prohibition are within the plenary power conferred 
on Congress by the Commerce Clause.” See, also, N.L.R.B. v. Jones & Laughlin 
Steel Corp., 301 U.S. 1, 57 S. Ct. 615, 81 L. Ed. 898 (1937); United States v. 
Wrightwood Dairy Co., 315 U.S. 110, 62 S. Ct. 523, 86 L. Ed. 726 (1942). 

61 The power to zone is a power jointly possessed by the federal and state 
governments—the one primarily pursuant to its power to regulate interstate 
commerce and the other pursuant to its police power. The state governments 
are free to utilize this power until the federal government acts. If legislation 
which the Congress validly passes on this subject sufficiently ‘“‘occupies the field,” 
all state action is superseded or thereafter prevented. 

62 Protection of the health and safety of the residents near to an airport is 
an area within the orbit of the states’ police powers. Unless zoning by the Fed- 
eral Government directed to the protection of such residents can be geared to a 
specific constitutional authority, such as the regulation of interstate commerce, 
it would be held as a usurpation of the States’ police powers. It is doubtful 
whether the Constitutional authority to tax and spend for the “general welfare” 
would in and of itself be sufficient to support such legislation although there is 
some language in recent decisions of the Supreme Court which would support 


this view. 
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dating Congressional legislation pursuant to the power of Congress 
to regulate commerce, that we believe there is a very good chance 
zoning power of this nature would be upheld. Certainly, if any anal- 
ogy to the navigable waters cases can be followed which have held that 
all riparian owners hold their property subject to a “‘servitude” in the 
United States for regulatory purposes and without compensation for 
damage thereto, such zoning power would be upheld.® 

Constitutional authority for a Federal Zoning Act can be suffi- 
ciently established in the power to regulate interstate commerce with 
the possible caveat of azimuth zoning referred to in the paragraph 
immediately above. Additional authorization, however, can also be 
found in the postal and war powers granted to Congress by the Con- 
stitution which will be only briefly discussed. 

Congress has the power to establish post roads and to make all laws 
necessary and proper to carry this power into execution. Pursuant 
thereto Congress has declared that “all air routes which are now or 
hereafter may be in operation” are ‘“‘post roads.” (39 U.S.C. 481) It 
would seem to be inherent in the power of Congress to establish 
“post roads” to protect them through zoning legislation. 

Congress also has the power to provide for the national defense. 
A realistic analysis of this power, of course, does not limit it to periods 
when an actual declaration of war is in effect. Zoning, of course, may 
be one way in which the national defense may be provided for. Thus, 
the Supreme Court in McKinley v. U.S., 249 U.S., 397 (1918) upheld 
without question the section in the draft law of 1917 authorizing the 
Secretary of War to zone areas around military encampments and by 
regulation to prohibit prostitution therein. 

(b) Zoning and compensation due private landowners. The 
question involved in any exercise of the power to zone either by the 
States now, or by the Federal Government at some future time, is when 
does the diminution of property values become such that it is a taking 
for which the property owner must be compensated under the Fifth 
Amendment? 

The analogous problem involving state regulations which have 
been challenged as a deprivation of property without due process 
pursuant to the 14th Amendment has been discussed above. Mr. Jus- 
tice Holmes’ effort in Penn. Coal Co. v. Mahon, 200 U.S. 393 (1922) 
to establish a criteria in determining when property values may be 
diminished by regulation in the public interest with or without com- 
pensation was there noted.® 

In the field of Federal regulation the Supreme Court has often 
declared that the utilization of the power to regulate interstate com- 


63 See Memorandum of Mr. Westwood at note 55, above, for a full discussion 
of these cases. 

64 Although perhaps not considered “zoning” in its commonly understood 
sense, Congress has authorized the creation of air space reservations over areas, 
such as atomic plants, where deemed necessary in the national defense. P.L. 664, 
81st Cong., 2nd Session (1950), 1950 USAvR 448. 

65 See footnote 50, above. 
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merce® or to provide for the national defense has a limitation in that 
it cannot extend so far as to comprise a “taking.” 


Unfortunately, the question when an application of the Federal 
Zoning Statute would amount to a regulation in the public interest 
which results in non-compensable diminution in property values and 
when such a regulation amounts to a compensable “taking” depends 
so much on the facts of the case, that it is impossible to spell out the 
line clearly. The “balance” will always be one between public and 
private interest as set forth in the many zoning cases brought up under 
the 14th Amendment.*® The monetary value of the private invest- 
ment is important — e.g., how much is the value of the property dimin- 
ished — but this may be partially outweighed, but never completely 
so, by the public interest involved. 


The area in which zoning is much more apt to be a “taking” is, of 
course, where there are established structures and businesses which 
will be destroyed.® It is less apt to be a “taking” when merely the 
future use of property will be restricted.” Or stated in a different way, 
zoning regulations will undoubtedly affect landowners adjacent to 
airports in such a manner that compensation will probably be neces- 
sary. Landowners at a farther distance from an airport under an air- 
craft approach pattern will be less directly affected and will probably 
not have to be compensated, or at least not to the same extent. 

This problem is so nebulous, however, that if any Federal Zoning 
Act should include a provision whereby a landowner who alleges that 
he has been aggrieved may have an opportunity to have his grievance 
heard and adjudged. Otherwise the statute may be struck down as vio- 
lative of the Fifth Amendment.” 





66 Monongahela Navigation Co. v. United States, 148 U.S. 312, 336, 13 S. Ct. 
622, 37 L. Ed. 463 (1892). 

67 This was, in essence, the problem involved in the Causby case, supra. See 
footnote 12. 

68 Mr. Westwood has suggested in his Memorandum at pages 266 and 267, 
referred to in note 55 above, that the courts, when called upon to consider the 
question of Federal Zoning, might seek their guide in the field of Federal regu- 
lation over navigable waters rather than in zoning cases. In navigable waters 
cases the doctrine has been developed “that one who owns riparian land holds 
it subject to ‘the servitude in respect of navigation’ ‘created in favor of the 
Federal Government by the Constitution.’ This doctrine originated in the 
Court’s desire to save the Federal Government harmless from liability to private 
persons for damages caused by its development of water transportation.” If 
this analogy were applied, the Courts might go so far as to restrain the use of 
lands near airports, to inflict heavy damages on such land, and even to destroy 
them altogether without compensation. Mr. Westwood hesitates to think that 
this analogy would be applied to air transportation, however. Furthermore, 
the implications of the Causby case, as applied in the Court of Claims on remand, 
would not seem to be in sympathy therein. It is concluded, therefore, that it 
is doubtful whether any court would ever apply the analogy of navigable waters 
cases to develop a doctrine authorizing the Federal Government through zoning 
authority to destroy property rights around airports. 

69 But, see, Hadacheck v. Sebastian, 239 U.S. 394, 36 S. Ct. 148 (1915), 
where the Court upheld an ordinance ages me the operation of brickyards in 
a districts which reduced the value of a brickyard from $800,000 to 

,000 
70 See footnote 12, above. 
71 See footnote 55, above. 
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The Power to Regulate Airport Approaches 


It is safe to say that it is indisputable that Congress has the author- 
ity, pursuant to its power to regulate interstate commerce, to provide 
for the regulation of airport approaches utilized by aircraft in inter- 
state air navigation.”? 

It still has not been definitely decided to what extent Congress can 
determine airport approach patterns for aircraft in intrastate air navi- 
gation. A recent decision by a California court declared that “the 
police power in intrastate air traffic is vested in the State and not in the 
Federal Government except for the benefit of Army and Navy airports 
and interstate air traffic under the interstate clause of the Constitu- 
tion.””8 On the other hand, lower Federal courts have been unani- 
mous in declaring that if an intrastate flight “affects” interstate com- 
merce, it is subject to the regulations of the C.A.A." 





72 The cases cited in note 74, as well as the implications of the Causby case, 
compel this conclusion. See also the statement of Mr. Justice Jackson in Nort 
west Airlines v. Minnesota, 322 U.S. 292, 303, 64 S. Ct. 950, 88 L. Ed. 1283 (1944), 
where he said: 

“Students of our legal evolution know how this Court interpreted the 
commerce clause of the Constitution to lift navigable waters of the United 
States out of local controls and into the domain of Federal control... . 
Air as an element in which to navigate is even more inevitably federalized 
by the commerce clause than is navigable water. Local exactions and bar- 
riers to free transit in the air would neutralize its indifference to space and 
its conquest of time. 

“Congress has recognized the national responsibility for regulating air 
commerce. Federal control is intensive and exclusive. Planes do not wan- 
der about the sky like vagrant clouds. They move only by Federal permis- 
sion, subject to Federal inspection, in the hands of federally certified per- 
sonnel and under an intricate system of Federal commands. ... Its (air- 
craft) privileges, rights and protection, so far as transit is concerned, it owes 
to the Federal Government alone and not to any State government.” (Italics 
supplied.) 

73 This view has been taken by the California courts: Parker v. James 
Granger Inc., 4 Cal. (2d) 668, 52 P. (2d) 266 (1935), held that the State of Cali- 
fornia was vested with exclusive power to prescribe air traffic rules to govern 
the operation of aircraft in flying in purely intrastate flights. In following this 
decision, Strather v. Pacific Gas & Electric Co., 211 P (2d) 624 (Dist. Ct. of 
Appeals, 8rd Dist., 1949), a lower California court denied Plaintiff’s claim that 
the U.S. Government has exclusive sovereignty of the air throughout the U.S. 
and may (through the C.A.A.) exercise control of air traffic whether it consists 
of interstate or intrastate traffic. It conceded, under the Causby case, Federal 
sovereignty in “higher airspace” but not lower airspace over a private owner’s 
property, the use of which is intrastate and which is necessary and beneficial 
to reasonable enjoyment of his land. It concluded, as cited above, that “police 
power in intrastate air traffic is vested in the State and not in Federal Govern- 
ment except for the benefit of Army and Navy airports and interstate air traffic 
under the interstate clause of the Constitution.” See also, Neiswonger v. 
Goodyear Tire & Rubber Co., 35 F. (2d) 761 (D.C. Ohio 1929). 

The following courts, although not dealing specifically with C.A.A. regu- 
lations, have declared State sovereignty over intrastate air traffic: Erickson v. 
King, 218 Minn. 98, 15 N.W. (2d) 201 (Minn. 1944); Aviation Credit Corp. v. 
Gardner, 174 Misc. 798, 22 N.Y. (2d) 37 (Sup. Ct., Erie County, N.Y.) (1940); 
Smith v. New England Aircraft Co., Inc., 168 Wis. 486, 170 N.W. 285 (1930). 

74 Rosenhan v. U.S., 1381 F (2d) 982 (C.C.A. 10th 1942) (Aircraft in Intra- 
state commerce may still “affect” interstate commerce to such an extent as to be 
within the scope of aircraft registration requirements of Civil Aeronautics Act.) 
U.S. v. Drumm, 55 F. Supp. 151 (D.C. Nov. 1944) (Regulation requiring pilot 
certification and aircraft airworthiness certificate for local non-commercial 
flights sustained.) Court decisions have also sustained the C.A.A.’s position 
that pursuant to Civil Aeronautics Act all aircraft, even though used only in 
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When this issue comes before the Supreme Court for decision, it 
is predicted that the very minimum it will hold is that the Federal 
Government has the power to prescribe flight approaches to airports 
which are substantially utilized by aircraft in interstate commerce. 
This will leave the only field for State legislation to the determination 
of flight approaches to very small private airports. 

What has Congress done in effectuating its power over interstate 
commerce in regard to the regulation of airport approaches? 

Section 601 (a) (7) of the Civil Aeronautics Act of 1938 is most 
inclusive. It authorizes the Board to promulgate “air traffic rules 
governing the flight of, and for the navigation, protection . . . of air- 
craft, including rules as to safe altitudes of flight and rules for the 
prevention of collisions between aircraft, and between aircraft and 
land or water vehicles.” 

Pursuant to this Congressional mandate, it is clear that the Board 
or the C.A.A. could determine traffic patterns into and out of any 
airport in the country for any aircraft engaged in interstate commerce. 
As noted above, we also believe that this authority would extend to 
the determination of airport approaches for all aircraft utilizing an 
airport which is substantially used by traffic consisting of interstate, 
foreign, or overseas air transportation. 

The power of the Board and the Administrator to regulate airport 
approaches under the Civil Aeronautics Act has not been exhausted. 
Under existing law it can prescribe air traffic patterns which will super- 
sede all other air traffic patterns.”® 

The only limit to the exercise of this authority is, as in the case of 
zoning, the point where regulation may so affect the value of the 
property owners beneath the airport approach pattern that it consti- 
tutes a compensable “taking.” In such instances, eminent domain 
must be utilized either to acquire title to the land below or, at least, 
to acquire an easement through the airspace,”* or else a landowner 
can secure an injunction closing or restricting the airport’s operation.” 





intrastate commerce, are subject to title recordation: In Re Veterans’ Air Ex- 
press Co., 76 F. Supp. 684 (D.C. N.J. 1948); Blalock v. Brown, 78 Ga. App. 587, 
51 S.E. (2d) 610 (Ga. Ct. App. 1949). 

It is to be noted that the cases cited herein and in note 73 above have been 
limited to the safety aspects of air navigation. In regard to economic regula- 
tion, the Civil Aeronautics Board appears to have voluntarily recognized that the 
Civil Aeronautics Act does not go as far as it does in relation to safety matters. 

™ Compare Section 601(a)(7) of the Civil Aeronautics Act and Parts 
60.18(c) and (d) of the Civil Air Regulations. 

76 As is noted on page 30 below, the Administrator was granted the author- 
ity in 1948 to exercise the power of eminent domain to acquire title to land needed 
in the establishment of civil airways. Its authority to acquire easements in the 
airspace is limited, however, to easements required in the case of air-navigation 
facilities (including airports) owned by the United States and operated under 
the direction of the Administrator. 49 U.S.C. 452. Accordingly, in order to 
acquire easements in the airspace over non-federally owned and operated air- 
ports, additional legislation would appear to be needed. 

77 Swetland v. Curtiss Airports Corp., 55 F. (2d) 201 (C.C.A. 6th, 1982). 
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This analysis makes it unnecessary to consider the vexing question 
of the ownership of the “airspace” and the right of transit there- 
through.”* The Civil Aeronautics Act provides any citizen of the 
United States a ‘public right of transit in air commerce through the 
navigable airspace of the United States” and further defines “naviga- 
ble airspace” as airspace above the minimum safe altitudes of flight 
prescribed under the Act.”® 

In Part 60.17 of the Civil Air Regulations, the Board has set forth 
certain “minimum safe altitudes.” It is there noted that ‘except when 
necessary for take-off or landing” no person shall operate an aircraft 
below the specified altitudes. Thus certain altitudes are required over 
“congested” areas while others are required over “other than congested 
areas.” It is doubtful, however, whether the Board in determining 
these altitudes was considering the effect which they would have upon 
the determination of “navigable air space” as defined by the Act. 
Rather, it would seem, the Board was simply concerned with safety as 
evidenced by the fact that the “minimum safe altitude” in case of a 
power failure is one which will allow an emergency landing without 
undue hazard to persons or property on the surface. This situation 
casts considerable confusion into the determination of what is “‘naviga- 
ble air space.” 

As noted above, however, it is not necessary to resolve that ques- 
tion. The Board presently has authority from Congress to regulate 
and determine airport approaches, some of which it has delegated to 
the C.A.A. Accordingly, all that needs be done is as follows: (a) the 
best airport approach pattern for a particular airport can be deter- 
mined; (b) if it appears that that airport approach pattern depre- 
ciates property values of underlying landowners, the power of eminent 
domain can then be exercised to acquire title to the land or an ease- 
ment through the airspace. The Administrator presently has the au- 
thority to acquire land needed for such purposes, and in the case of 
air-navigation facilities (including airports) owned by the United 
States and operated by the Administrator, to acquire easements through 
or other interests in airspace at a price which takes into consideration 
reasonable probable future use of the underlying land. 49 U.S.C. 452 
(c). This statutory authority should be extended to authorize the 
condemnation of easements through the airspace surrounding airports 
not owned by the United States and operated by the Administrator. 


The Power to Regulate the Use of Airports 


There is no existing legislation which would authorize the C.A.B. 
to exercise the kind of direct regulatory power over an airport which 
would, for example, confer power to determine when it should be 





78 See: Cooper, John C., State Sovereignty v. Federal Sovereignty of Naviga- 
ble Airspace, 15 J. of Air L. & Com. 27 (1948); Dinu, Madeline C., State Sover- 
eignty in the Navigable Airspace, 17 J. of Air Law & Com. 43 (1950). 


79 49 U.S.C. 180, 403. 
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opened or closed. It appears that the Federal Government could, 
through appropriate legislation establishing standards for regulatory 
action appropriately related to Federal powers over interstate com- 
merce, the postal service, and national defense occupy for itself the 
power to regulate airports under those standards, including the power 
to open and close them. Under such legislation, it is clear that the 
Federal Government could act appropriately where buildings and 
natural obstructions surrounding an airport endanger the airport's 
approach patterns to such an extent as to endanger interstate air navi- 
gation utilizing the airport. Whether such legislation could exclude 
the exercise by States and municipalities of their police power with 
respect to airports can only be finally determined by judicial decision. 
However, any such Federal legislation should make it clear that the 
intent of the legislation is for the Federal Government to occupy the 
field exclusively so far as legally possible. The scope of the constitu- 
tional authority which would embrace such power has been explored 
above. 

Airports are vital and integral parts of any interstate air transpor- 
tation pattern which the Congress, through its power to regulate inter- 
state commerce, can control. Accordingly, constitutional principles 
appear to support congressional authority to authorize the C.A.B. or 
the C.A.A. to grant “certificates” to airport operators whose standards 


meet those prescribed as being consistent with the protection of inter- 
state air transportation. Similarly, the power to suspend, to revoke, 
and to regulate abandonment of those “certificates” could be placed 
within the purview of the C.A.B.’s or CAA’s authority on the grounds 
that it is necessary to protect the interstate air transportation using 


such airports. 


Authors’ Note: The above article was prepared in April of 1952. Since that 
time an interesting decision has been published which confirms positions taken in 
the article and further develops the legal analysis relating to certain of the 
problems dealt with therein. In All American Airways, Inc. et al. v Village 
of Cedarhurst, 8 Avi, Rep. 17,940 (D.C. E.D. N.Y. 1952) ten airlines utilizing 
Idlewild Airport, the President of the Air Line Pilots Association, the Port of 
New York Authority, and ten individual pilots brought an action against the 
Village of Cedarhurst to secure a preliminary injunction against the enforce- 
ment of an ordinance prohibiting, inter alia, the flight of aircraft over the village 
at an altitude of less than 1000 feet. The defendants contended that the owner- 
ship of the air space is vested in the owner of the surface soil beneath it citing 
the Causby Case (discussed at length in the article above) and the implication 
to be found in Section 302 (c) (2) of the Civil Aeronautics Act, 49 U.S.C. 452 (c) 
(2), authorizing the administrator “to acquire by purchase, condemnation, lease, 
or otherwise, . . . easements through or other interests in air space immediately 
adjacent thereto...” The Court stated that the Causby Case was diametrically 
opposed to the Defendant’s contention and that Congress did not intend that the 
Administrator “should be required to condemn or otherwise acquire the air space 
adjacent to every plot of land over which planes under its supervision and control 
would be obliged to fly in landing at or leaving an airport.” (Underlining sup- 
plied) The Court further stated that if that were the intent of Congress, then 
the “remedy of the affected property owner is by an action for damage in the 


Court of Claims .. .” 7 
The Court then declared the ordinance unconstitutional and invalid. It 





80 See: Jasper v. Sawyer, 100 F. Supp. 421 (D.C. D.C. 1951). 
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pointed out that Congress passed the Civil Aeronautics Act pursuant to the 
commerce power of the Constitution, that the Act provided a “ ‘public right of 
freedom of transit in air commerce through the navigable air space’ ” which is the 
“‘air space above the minimum altitudes of flight prescribed by regulations 
issued under’ said Act,” and that the Board, acting under this authority, has 
issued rules and regulations governing flight operations into Idlewild including 
instances where the minimum altitude over Cedarhurst would be less than 1000 
feet. Under these circumstances, the Court concluded, the ordinance of Cedar- 
hurst was in conflict with the Civil Aeronautics Act and the rules and regula- 
tions issued thereunder, assumed control over air space preempted by the 
United States of America under the Act, and violated the Constitution of the 
United States. The Court further felt that in view of the large investment in 
Idlewild and the employment created thereby, as well as the potential loss of 
revenue and the hazards to air navigation if the ordinance was enforced, the 
plaintiffs would suffer irreparable injury unless a preliminary injunction were 
granted, and accordingly, issued the injunction. We understand that an appeal 
is now pending in the Second Circuit Court of Appeals. 

Another interesting opinion is found in the decision of the California Su- 
preme Court in Anderson v. Souza 1952 U.S. Av. R. 216. (The decisions of the 
lower court in this case are cited in footnotes 21 and 24 above.) In line with 
the recent trend, the Court declared that a general injunction against an airport’s 
operations should not be granted in case of a nuisance, but only an injunction 
against specific types of operations which created the alleged nuisance. 
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| petconinrretapeneani T relations in the United States are today 
governed by two statutes, the Railway Labor Act, as amended,} 
and the Labor Management Relations Act of 1947 (Taft-Hartley Act) ? 
which amended the National Labor Relations Act (Wagner Act) 


Few realize that common carriers by air are governed by the Rail- 
way Labor Act which was extended to cover them and their employees 
in 1936.4 This statute was initially enacted in 1926 and embodied 
principles developed over a long period of years within the railroad 
industry. During the 20’s and 30’s it represented the most advanced 
and successful example of labor legislation but was predicated upon 
the pattern of relationship and stability of organized labor that existed 
in the railroad industry.® 


The Wagner Act, and its successor the Taft-Hartley Act, have now 
emerged as the dominant law of industrial relations. The policies of 
the Railway Labor Act are substantially different in many respects 
from those of the Wagner Act and the Taft-Hartley Act. While it 
may be appropriate for different policies to be applied to labor-man- 
agement relations in the railroad field than to such relationships gen- 
erally, it is appropriate to re-examine the application of the Railway 
Labor Act to common carriers by air since its extension to them has 
not been a complete success. This has been due not only to problems 
created rather than solved by the Railway Labor Act but also to basic 
difficulties in the statute itself which have recently become more ap- 
parent, particularly when contrasted with the Wagner Act and the 


Taft-Hartley Act. 


144 Stat. 577 (1926), as amended, 45 U.S.C. 151-168, 181-188 (1946), as 
amended, Pub. L. No. 914, 81st Cong., Second Session (January 10, 1951). 

261 Stat. 1386 (1947), 29 U.S.C. 141 et seq. (Supp. 1950). 

849 Stat. 449 (1935), 29 U.S.C. et seq. (1946). 

445 U.S.C., 181-188 (1946). 

5 See Byrer, “The Railway Labor Act and the National Labor Relations Act, 
a comparison,” 44 W. Va. L.Q. 1 (1937). This comparison of the two statutes 
evidences considerable distrust of the cumulative features of the National Labor 
Relations Act and faith in the established procedures of the Railway Labor Act. 
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COVERAGE 


The Railway Labor Act is exceedingly clear in terms of the railroad 
carriers and subsidiaries thereof on which duties and responsibilities 
are imposed. The Interstate Commerce Commission is explicitly 
vested with authority to determine who are “employees” so far as the 
railroads are concerned.* Certain companies controlled by the rail- 
road carriers are made subject to the Act and those only.? Such 
clarity of coverage does not exist in the case of the airlines. 


In extending the Act to the airlines, Section 202 provided that the 
rights and duties of the Act should extend to the employees of a com- 
mon carrier by air “in the same manner and to the same extent as 
though such carriers and their employees were specifically included 
within the definition of ‘carrier’ and ‘employee,’ respectively, in Sec- 
tion 1 thereof.’’* Such definition of the term “employee’”’ is restricted, 
among other things, to one “who performs any work defined as that 
of an employee or subordinate official in the orders of the Interstate 
Commerce Commission * * *.’”® In addition, Section 201 of the Act 
provides that the rights and duties of the original Act are extended to 





645 U.S.C. 151, First (1946) provides: “The term ‘carrier’ includes any 
express company, sleeping-car company, carrier by railroad, subject to the Inter- 
state Commerce Act, and any company which is directly or indirectly owned or 
controlled by or under common control with any carrier by railroad and which 
operates any equipment or facilities or performs any service (other than trucking 
service) in connection with the transportation, receipt, delivery, elevation, trans- 
fer in transit, refrigeration or icing, storage, and handling of property trans- 
ported by railroad, and any receiver, trustee, or other individual or body, judicial 
or otherwise, when in the pessession of the business of any such ‘carrier’: Pro- 
vided, however, That the term ‘carrier’ shall not include any street, interurban, 
or suburban electric railway, unless such railway is operating as a part of a 
general steam-railroad system of transportation, but shall not exclude any part 
of the general steam-railroad system of transportation now or hereafter oper- 
ated by any other motive power. The Interstate Commerce Commission is 
hereby authorized and directed upon request of the Mediation Board or upon 
complaint of any party interested to determine after hearing whether any line 
operated by electric power falls within the terms of this proviso. The term 
‘carrier’ shall not include any company by reason of its being engaged in the 
mining of coal, the supplying of coal to a carrier where delivery is not beyond 
the mine tipple, and the operation of equipment or facilities therefor, or in any 
of such activities.” 

745 U.S.C. 151, Fifth (1946) provides: “The term ‘employee’ as used herein 
includes every person in the service of a carrier (subject to its continuing author- 
ity to supervise and direct the manner of rendition of his service) who performs 
any work defined as that of an employee or subordinate official in the orders of 
the Interstate Commerce Commission now in effect, and as the same may be 
amended or interpreted by orders hereafter entered by th Commission pursuant 
to the authority which is hereby conferred upon it te enter orders amending or 
interpreting such existing orders: Provided, however, That no occupational 
classification made by order of the Interstate Commerce Commission shall be 
construed to define the crafts according to which railway employees may be 
organized by their voluntary action, nor shall the jurisdiction or powers of such 
employee organizations be regarded as in any way limited or defined by the 
provisions of this Act or by the orders of the Commission. The term ‘employee’ 
shall not include any individual while such individual is engaged in the physical 
operations consisting of the mining of coal, the preparation of coal, the handling 
(other than movement by rail with standard railroad locomotives) of coal not 
beyond the mine tipple, or the loading of coal at the tipple.” 

845 U.S.C. 182 (1946). 

® Supra, Note 7. 
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“every air pilot or any other person who performs work as an employee 
or subordinate official of such carrier or carriers * * *,”"10 


It can be argued that the Interstate Commerce Commission is 
empowered to determine who are the “employees” of the air carriers 
subject to the Act. But this would not seem to make practical sense 
when the agency primarily concerned with its administration is the 
National Mediation Board and the Civil Aeronautics Board is the 
agency designated by law to control airline operations and such eco- 
nomic phases thereof as are to be regulated.’ It may be equally 
argued that Sections 201 and 202, read together, have the simple effect 
of creating an objective standard with respect to which no agency has 
any power of administrative determination. Compounding the con- 
fusion, the National Mediation Board believes that as a matter of law 
it alone has the power to determine who are “employees” for the pur- 
poses of the Act.” 

It is unfortunate that such ambiguous statutory language exists 
for many vital questions depend upon the orderly determination of 
those who are “employees” subject to the Act. Nobody knows where 
management ends and ‘“‘employees” begin. The extent to which per- 
sonnel employed by an airline are subject to the Railroad and Airline 
Wage Board established by the Defense Production Act of 1950, as 
amended, is dependent upon the extent to which they are “employees” 
subject to the Railway Labor Act.”!* The same uncertainty exists in 
relation to peysonnel employed by corporations owned or controlled 
by common carriers by air. The literal definitions applicable to rail- 
roads in Section 1, first, of the Act would exempt any subsidiaries or 
commonly controlled corporations unless they are engaged in activi- 
ties related essentially to the handling of property transported by the 
airline.1* It has been held by the Court of Appeals for the Eighth 
Circuit that personnel employed by a common carrier by air to modify 
bombers for the Air Forces and therefore not engaged in an activity 
directly related to the furnishing of air transportation were subject 
to the Fair Labor Standards Act of 1938 notwithstanding the express 
exemption provided by such Act in respect to any employees covered 
by the Railway Labor Act.*® 

There is therefore no clear-cut administrative manner in which 





1045 U.S.C. 181 (1946). 

11 §2 Stat. 977 (1938), 49 U.S.C. §401 et seq. (1946). 

12 See 14 National Mediation Board Annual Report 8 (1948). 

13 See Northwest Airlines, Inc. v. Jackson, 185 F. 2d 74 (8th Cir. 1950) 
in which the court held that employees of Northwest Airlines, Inc. employed in a 
bomber modification plant during the war were not exempt from the Fair Labor 
Standards Act of 1938 which contained an exemption from its provisions as to 
employees subject to the Railway Labor Act. The court held that the activi- 
ties involved were not such as to bring the particular employees within the Rail- 
way Labor Act, even though the employer was an airline and obviously its 
employees directly engaged in air transportation were under the Railway Labor 
Act and, therefore, exempt from the Fair Labor Standards Act of 1938. 

14See Sec. 105 of the Defense Production Act Amendments of 1951, 50 
U.S.C.A. App. §2103. 

15 See Note 6 supra. 
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“management” or “employer” may be separated from ‘labor’ or 
“employees” for purposes of labor-management relations. While, 
some employees of air carriers or their subsidiaries are probably gov- 
erned by the Labor-Management Relations Act of 1947, most are 
governed by the Railway Labor Act and others are in a completely 
uncertain category. Such ambiguity and division of jurisdiction is 
hardly conducive to good labor relations and places management in 
the awkward position of adhering to the differing policies of the two 
statutes hereafter discussed as well as resolving the question of applica- 
bility. 


REPRESENTATION AND RECOGNITION 


The Railway Labor Act makes it unlawful for an employer not 
to recognize representatives of his employees for collective bargaining 
purposes. He must make and maintain agreements negotiated with 
such representatives acting on behalf of his employees.’® The statute 
was, however, adopted at a time when unions were generally recog- 
nized in the railroad industry. Consequently, no suitable machinery 
was set up for situations where there had previously been no organized 
union. The statute did, however, contemplate that there might be 
jurisdictional problems as between two competing unions and Section 
2, ninth, of the Act made it the duty of the National Mediation Board 
to investigate and certify the authorized representatives of a carrier’s 
employees “if any dispute shall arise among a carrier’s employees as 
to who are the representatives * * *.’"!7 

Historically, when the Act was extended to the airlines in 1936 only 
the pilots were organized into a union.!® As a consequence, the Na- 
tional Mediation Board strained to expand its jurisdiction beyond 
that of jurisdictional disputes and adopted the concept that when a 
group of employees requested recognition there was a dispute “among 
a carrier’s employees as to who are the representatives.” This concept 
was based on the assumption that since some employees wished a union 
and others presumably did not, a controversy among employees must 
be assumed to exist. However, the language of the statute excludes 
the employer as a party to the election procedure. Initially at least 
the National Mediation Board did not even bother to provide a ballot 
that permitted an alternative vote.!® Even today the form of ballot 
does not provide a “no union” alternative but only the alternative 
heading “Other Organizations or Individuals” the use of which re- 
quires a spelling out by the voter of an affirmative choice or his ballot 





1645 U.S.C. 152 First-Ninth (1946). 

1745 U.S.C. 152, Ninth (1946). 

18The Air Lines Pilots Association (ALPA) was formed in 1930 and by 
1932 included in its membership three-fourths of the nation’s scheduled airline 
Bea ci we “Collective Bargaining by Airline Pilots” 61 Q.J. Econ. 533, 

19 See Chicago & So. Airlines, Inc. National Mediation Board Release No. 
1827 (June 4, 1947). See also McNulty v. National Mediation Board et al., 18 F. 
Supp. 494 (DC, ND New York, 1936), in which the court found that an election 
conducted by the National Mediation Board under the discretionary powers con- 
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is voided. Once having invoked such a strained construction of the 
Act to cover situations not clearly contemplated, the National Media- 
tion Board has had to go further and informally adopt collateral poli- 
cies in respect to a minimum time within which it will not reopen 
any certification made by it and a minimum number of employees, 
t.€., a Majority, who must have voted before it will certify any union 
as the representative of any group of employees. 

Such a course of events has highlighted a further rigidity affecting 
the determination of bargaining units. Railway labor is organized 
along horizontal rather than vertical lines. This was recognized as 
the existing method of organization in Section 2, fourth, of the Act, 
which gives “the majority of any craft or class of employees” the right 
to determine the representatives of the ‘‘craft or class.”2° As a conse- 
quence, the National Mediation Board has found itself in any event 
without authority to certify a union as representative of an industrial 
unit”! so that horizontal organization along the lines established in 
the railroads has in fact been the sole method of organization within 
the airlines. The rigid application of the craft type of union struc- 
ture is in sharp contrast to the variety of organization permitted un- 
der the Wagner Act and the Taft-Hartley Act.?? 

The Supreme Court has ruled in two cases that there is no judicial 
review of the certification by the National Mediation Board as to bar- 
gaining representatives designated under Section 2, ninth. The 
employer has been excluded as a party to any such proceedings but 
even those who are parties are therefore barred from any right to re- 
view whatsoever. The extension of such power, judicially determined 
to be final, to matters not initially contemplated to be within such 
power is hardly a satisfactory method of administration, however well 
motivated the extension of power. 


MEDIATORY PROCESS 


The Railway Labor Act contemplates what might be called a 
series of “‘cooling-off” phases in the negotiation of agreements. Ini- 


ferred on it by subdivision Ninth of Section 2 of the Railway Labor Act was 
unfair in that the form of ballot used did not present alternatives appropriate 
to the controversy. The court dismissed the complaint seeking a mandatory 
injunction to enforce the order of the National Mediation Board recognizing the 
particular union because of the unfair ballot. At the same time the court dis- 
missed the cross-complaint of the railroad to enjoin such order on the ground 
that the employer did not come into court with clean hands. 

2045 U.S.C. 152, Fourth (1946). 

21 American Airlines Employees NMB Release No. R 1447 (Oct. 1, 1945). 
This decision relies to a great extent on Switchmen’s Union v. NMB, 185 F. 2d 
785 (1943), rev’d on other grounds, 320 U.S. 297 (1943) which contains an ex- 
tended discussion of the precise content of the phrase “craft or class” and dis- 
tinguishes it from the broader authority conferred on the National Labor Rela- 
tions Board to decide whether the appropriate unit shall be the “employer unit, 
craft unit, plant unit, or subdivision thereof.” 49 Stat. 449 (1985), 29 U.S.C. 
§159(b) (1946). 

22 Section 9 of Taft-Hartley Act, 29 U.S.C.A. §159. 

283 See Switchmen’s Union of North America et al. v. National Mediation 
Board et al., 820 U.S. 297 (1943) and General Committee v. Missouri-Kansas- 
Texas R.R. Company et al., 320 U.S. 323 (19438). 
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tially, the parties must make every effort to reach agreement between 
themselves.2* If they are unable to do so, the National Mediation 
Board at the request of either party, or on its own motion, shall proffer 
its services in an attempt to mediate the controversy.”> It must then 
offer arbitration if agreement is not reached.”* Finally, failing accept- 
ance of the offer to arbitrate, the National Mediation Board may re- 
quest the appointment of a Presidential Emergency Board.** To pre- 
serve the status quo during this process, certain restraints are provided, 
the extent and nature of which are unclear in some respects and, where 
clear, somewhat inequitable. 

After notice of initiation of negotiations and until ten days after 
such conferences have ended or until the National Mediation Board 
has determined that its role as mediator has ended, if mediation is 
requested or proffered, “rates of pay, rules or working conditions shall 
not be altered by the carrier.”*® But, if mediation is undertaken by 
the National Mediation Board and notice is given to the parties that 
mediation has failed, then for ‘thirty days no change shall be made in 
the rates of pay, rules or working conditions or established practices 
in effect prior to the time the dispute arose.”*® The inclusion of the 
words “‘by the carrier” in respect to the initial period may be argued 
to justify the conclusion that the union is then free to strike. But 
such a line of reasoning should also mean that the union is not free to 
strike during the thirty days subsequent to mediation when the words 
“by the carrier” are omitted. The history and spirit of the Act would 
not seem to support such an impractical version whereby a party is 
free to strike when efforts towards settlement are being made but not 
free to strike when they are concluded. 

One of the purposes of the 30-day truce subsequent to mediation 
is to permit the creation of a Presidential Emergency Board which 
may be appointed under the Act when mediations have failed and the 
President deems it appropriate. It is very clear under the provision 
authorizing such boards that so long as such board is in existence and, 
in fact, for thirty days after it has made its report to the President, no 
strike, lockout or other change in relationship of the parties is anti- 
cipated. As to this period, the provision is that “no change except by 
agreement shall be made by the parties to the controversy in the con- 
ditions out of which the dispute arose.’’%° 

There are therefore three different descriptions of the “‘cooling-off”’ 
that is enjoined for the three different periods of time. Not only does 
the changed phraseology raise questions as to who is enjoined but also 
what is enjoined. For the first period, it is clearly ‘‘rates of pay, rules 





2445 U.S.C. 152, First, Fifth (1946). 
2545 U.S.C. 155 First (1946). 

26 Ibid. 

2745 U.S.C. 152, Fifth (1946). 

2845 U.S.C. 156 (1946). 

2945 U.S.C. 155 (1946). 

3045 U.S.C. 160 (1946). 
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or working conditions.” For the second period, it is “rates of pay, 
rules, working conditions and established practices.” Finally, for the 
last period, it is “the conditions out of which the dispute arose.” 

It seems difficult indeed to justify the differing descriptions of 
scope and applicability as to parties for the three periods of time when 
restraints are intended to be imposed since the results are presumably 
intended to be identical. Unhappily, the different descriptions have 
led to considerable and substantial differences of interpretation. 

In one instance, the introduction of a new type airplane into 
service while a Presidential Emergency Board was sitting was alleged 
by the union to be a violation of the Act since it would constitute a 
change “in the conditions out of which the dispute arose.” The pre- 
vious contract between the union and the company involved had 
contemplated the operation of such type airplane and contained formu- 
las for pay and working conditions with respect thereto. The com- 
pany’s position was that, although such previous contract had by its 
terms ended, the relationship that it established for purposes of rates 
of pay and working conditions remained binding on both parties so 
as to justify the operation of an airplane that had been contemplated 
to be operated under the contract even though previously not placed 
in service. 

Such inconsistency and ambiguity of language not only lead to 
very serious practical difficulties, but leave the parties with no effective 
or expeditious manner of definite interpretation. It is very likely 
that the only party that could resort to the courts to enforce the cool- 
ing-off periods would be the government. The Norris-LaGuardia 
Act*! forbidding injunctions in labor disputes probably prevents both 
the employer and the union from resort to courts by way of injunction 





al 31 Section & of the Norris-LaGuardia Act (29 U.S.C.A. 108) provides as 
ollows: 
“No restraining order or injunctive relief shall be granted to any complain- 
ant who has failed to comply with any obligation imposed by law which is 
involved in the labor dispute in question, or who has failed to make every 
reasonable effort to settle such dispute either by negotiation or with the 
aid of any available governmental machinery of mediation or voluntary 
arbitration.” 
and Section 7 of such Act (29 U.S.C.A. 107) provides as a precondition to the 
issuance of any injunction in a labor dispute the following findings of fact: 
“(a) That unlawful acts have been threatened and will be committed 
unless restrained or have been committed and will be continued unless re- 
strained, but no injunction or temporary restraining order shall be issued 
on account of any threat or unlawful act excepting against the person or 
persons, association, or organization making the threat or committing the 
unlawful act or actually authorizing or ratifying the same after actual 
knowledge thereof; 
“(b) That substantial and irreparable injury to complainant’s property 
will follow; 
“(c) That as to each item of relief granted greater injury will be in- 
flicted upon defendants by the granting of relief; 
“(d) That complainant has no adequate remedy at law; and 
“(e) That the public officers charged with the duty to protect complain- 
ant’s property are unable or unwilling to furnish adequate protection.” 
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which alone could expeditiously resolve the issues.22 The government 
would very likely not be a proper party unless it had taken possession 
of the airlines as it can do in time of war.5* The courts are, however, 
somewhat sympathetic to avoid this bar to employers and unions as 
is indicated by the decision of the Supreme Court in Virginian Railway 
uv. System Federation No. 40, 300 U.S. 1515 (1937) in which an injunc- 
tion was granted to a union and the Norris-LaGuardia Act held inappli- 
cable on the ground that the provision of the Railway Labor Act sought 
to be enforced was amended in 1934 and could not “be rendered 
nugatory by the earlier and more general provisions of the Norris- 
LaGuardia Act.” The same position was taken in Graham v. Brother- 
hood of Locomotive Firemen, 338 U.S. 232 (1949) granting an injunc- 
tion to prevent discrimination against negro employees, although no 
reasons for the inapplicability of the Norris-LaGuardia Act were stated. 
In any event, the mediatory process culminating in the recommen- 
dations of a Presidential Emergency Board depends upon public opin- 
ion to buttress the acceptance by both parties of any such recommenda- 
tions. This original intention has been undermined through the 
increasing intervention, as a court of appeal, of the executive branch 
of the government which first occurred in 1941. In three recent in- 
stances, the recommendations of Presidential Emergency Boards in 
airline disputes did not bring about settlements of the disputes.** 
Even the executive branch of the government was unable to secure 
agreements beiween the railroads and the unions in 1943 and 1948 
until the government had taken possession of the railroads.**° A com- 
plete breakdown of the concepts of the Act finally occurred in January, 
1951 when a “mysterious sickness” paralyzed the railroad switchmen 
after a Presidential Emergency Board had made its recommendations, 
the Secretary of the Army had seized the railroads and an apparent 
settlement had been made under direct presidential supervision. 


COLLECTIVE BARGAINING AGREEMENTS 


Above all else, it would seem that a law governing labor-manage- 
ment relations should create a framework for clear-cut bargaining and 
stability of agreement once made. This the Railway Labor Act does 
not do. 








32 See Brotherhood of Railroad Trainmen v. Toledo, Peoria and Western 
Railroad, 321 U.S. 50 (1944) in which it was held that an employer who sought 
to settle a dispute by negotiations or mediation but refused to submit it to arbi- 
tration under the Labor Act is deprived of any right he might otherwise have 
to an injunction since in Norris-LaGuardia Act, supra, Footnote 31, it cannot be 
construed “to require reasonable effort by only one conciliatory device when 
others are available.” 

3310 U.S.C.A. 1361. 

34 See Northrup, supra, note 18 at 558 and 562 concerning the Trans-World 
Airlines 1946 pay dispute and the National Airlines strike of 1948. In addition 
the recommendations of the Presidential Emergency Board established in 1951 
to consider the American Airlines dispute with its pilots were not accepted by the 
union. See the even exhaustive summary of the breakdown of the Emergency 
Board concept in Frankel’s note “Airline Labor Policy, The Stepchild of the 
Railway Labor Act,” 18 J. Air L. & Com. 461 (1951). 


85 See Footnote (33) supra. 
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There is in the first place, a major question under the Act as to 
whether an agreement made thereunder can provide, by its terms, for 
a fixed date of termination. The Labor Management Relations Act 
of 1947 on the other hand expressly authorizes such agreements but 
provides for at least a sixty-day notice of termination.** 

It is the custom for airline union agreements to be written for a 
fixed term, renewable unless notice of an intended change is given as 
required under Section 6 of the Act.’7 On the other hand, it is the 
custom for railroad union agreements to be by their terms of indefi- 
nite duration with the right to serve notices of intended change as 
so required by Section 6 of the Act. This latter custom is consistent 
with the theory advanced by some that fixed term contracts are of 
questionable validity under the Act. The reasoning is that a right, 
as well as an obligation, to give notice of intended changes is created 
by Section 6 of this Act so as, in effect, to entitle the terms of any 
contract to be reopened at any time — and that such right cannot be 
waived.*8 

The difficulty with the theory is that it creates the greater problem 
as to when, if ever, an agreement ends. It would presumably end 
when superseded by a new agreement, but it equally presumably is 
still in effect even after the mediatory process is concluded and the em- 
ployer and employees are free to indulge in strikes or lockouts as they 
see fit. This leads to the illogical position that both parties are bound 
to an agreement as to wages, but, on the cther hand, are free to engage 
in strikes or lockouts notwithstanding such agreement. 

Such a result would neither seem to make good law nor good sense 
and quite apart from its illogic would not seem to strengthen the 
stability that flows from the binding nature of an agreement so long 
as it is in force. Furthermore, it seems equally impractical to consider 
fixed term agreements invalid when at the same time as a corollary 
their invalidity is based upon a right to renegotiate terms the day after 
they have been agreed to and, subject only to the mediatory process, 
to be free to engage in a strike or lockout even before the intended 
period of agreement has run. 

The question is far from an academic one not only because of its 
psychological effect upon the stability of relationships but because the 
legal rights and obligations of the parties are quite different if a 
strike or lockout occurs. If an agreement that has terminated by its 





36 The Taft-Hartley Act makes it an unfair labor practice to terminate a 
contract unless notice is given sixty days prior to its expiration date. 61 Stat. 
136 (1947), 29 U.S.C. §158(d) (Supp. 1950). 

8745 U.S.C. 156 (1946). 

38 The contention apparently is that the provisions of subdivision First of 
Section 2 making it the duty of carriers “to make and maintain agreements con- 
cerning rates of pay, rules and working conditions,” must be read with the 
provisions of Section 6 reciting that carriers and representatives of employees 
shall give at least 30 days’ written notice of “an intended change in agreements 
affecting rates of pay, rules or working conditions.” It is then contended that 
so read together any agreements made (1) may not waive any rights to reopen 
for changes during a fixed period of time, and (2) must, in effect, be contracts 
of indefinite duration. 
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terms is still in effect through operation of law because of the invaladity 
of its termination provision, the employer may not be free to hire 
permanent replacements or take other steps available to him when free 
from contractual obligations. Similar disabilities can fall upon a 
union under the same circumstances. 

In the second place, the scope of matters that are obliged to be 
negotiated by collective bargaining is indefinite and there is no ad- 
ministrative tribunal to which the parties can turn for expert adjudi- 
cation of the problem when it arises. It was pointed out in Inland 
Steel Co. v. National Labor Relations Board, 170 F. 2d 247 (7th Cir. 
1948; certiorari denied 336 U.S. 960) that the obligations to bargain 
under Section 2, first, of the Railway Labor Act covered “rates of pay, 
rules and working conditions,” whereas the Labor-Management Rela- 
tions Act of 1947 covered “rates of pay, wages, hours of employment 
or other conditions of employment.’”*® The court specifically com- 
mented that the provisions of the Labor-Management Relations Act 
of 1947 were broader and more particularly that the word “wages” 
included something more than “rates of pay.” There is considerable 
reason to believe that the issue of what must be negotiated in good 
faith will arise with more frequency as more and more fringe benefits 
and like rights are attempted to be negotiated. There would seem 
to be very little reason why there should be two separate national 
policies in respect to the scope of bargaining, particularly when applied 
to companies which may in part be under the judisdiction of each of 


the statutes involved. 
GRIEVANCES 


There is no concept of an “unfair labor practice” under the Rail- 
way Labor Act, much less any governmental agency to which as a 
matter of right practices or acts leading to labor-management contro- 
versies can be submitted for administrative determinations. There is, 
however, a distinction attempted to be made between what might be 
called major matters of controversy between a carrier and its employees 
and minor controversies. 

Major controversies are in essence rates of pay, rules and working 
conditions, concerning changes in any of which the Act contemplates 
voluntary settlement by negotiation and the mediatory processes of the 
Act.4° Minor controversies are by implication classified as grievances 
or interpretations of the application of agreements concerning rates of 
pay, rules or working conditions.*! As to this latter class of controver- 
sies so defined elaborate machinery is provided for settlement through 
what is called a National Railroad Adjustment Board, composed 
equally of management and labor, in the case of the railroads,* and 





39 The National Labor Relations Board has been involved in other aspects 
of the same problem. See Aluminum Ore. Co. v. NLRB, 131 F. 2d 485 (4th Cir. 
1942); NLRB v. J. H. Allison Co., 165 F. 2d 766 (6th Cir. 1948). 

4045 U.S.C. 155 First (a) (b) (1946). 

4145 U.S.C. 152, Sixth (1946). 

_ 1245 U.S.C. 153, First (1946) and see also Garrison, The National Railroad 
Adjustment Board: A Unique Administrative Agency. 46 YALE L.J. 567 (1937). 
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by individual boards, similarly composed and set up jointly by a union 
and an airline in the case of:the air carriers.*® ‘The National Media- 
tion Board may, but has not, set up a single agency for the airlines 
similar to the National Railroad Adjustment Board although it has 
the power to do so.* 

While the general purpose of this differentiation in controversies 
that may arise is clear, there are two very basic defects. In the first 
place, the distinction between a “grievance” and the matters contem- 
plated to be negotiated has become more and more obscure. Very 
little light has ever been cast on the question of what is a “grievance” 
by any tribunals — judicial, administrative or otherwise.*® It is per- 
haps understandable that this should be so. Parties to labor disputes 
considering ‘‘grievances” desire to dispose of such controversies with- 
out injecting highly technical arguments in respect to their nature. 
But as industry grows more complicated and unions more sophisti- 
cated the issues that are encompassed by “grievance” shift from those 
of a personalized nature of little or no precedent to those involving 
principles of a far reaching nature. As an example, the right of an 
employer to subcontract his work, which is a fundamental right of 
management unless curtailed by agreement, can, when exercised, 
directly cause a loss of jobs or consequential shifts of assignment which 
may, with some equity, be considered “grievances.” Again, the con- 
cept of “grievance” may be virtually unlimited in the mind of one 
person and yet equally sincerely be limited to more minor issues in the 
mind of still another person. 

Since the Adjustment Boards created under the Act are primarily 
composed of laymen there is, rightly from their viewpoint, a disposi- 
tion to settle whatever may be placed before them as a “grievance” on 
the basis of the particular effect upon the particular persons involved 
without regard to precedent or principle. More and more this leads 
to an overlapping into the area of matters that should be treated by 
negotiation and continually obscures rather than clarifies the concept 
of “grievance.” 

On the other end of the scale there are matters which, while clearly 
not matters for negotiation under the Act, may still not be worthy of 
being treated as a “grievance.” Personal whims and dislikes of others 
are good examples. In many instances, it would seem unwise to pro- 
vide by law that any matter which in the sole opinion of one individual 
was a “grievance” should necessarily and as of right be entitled to be 





4345 U.S.C. 184 (1946). 

4445 U.S.C. 185 (1946). 

45 See Hughes Tool Company v. National Labor Relations Board, 15 L.R.R.M. 
852 (CCA 5th 1945), in which the court distinguished “grievances” from “rates 
of pay, wages, hours of employment and other conditions of employment” as to 
which collective bargaining was imposed by the National Relations Act. See 
also the attempted definition of “grievance” in Texas & P.R. Co. v. Brotherhood 
of Railway Trainmen, 60 F. Supp. 263 (W.D. La., 1945) and also the opinion 
of Rutledge, J. in East Joliet R.R. Co. v. Burley et al. 325 U.S. 711 (1945) in which 
he attempts to differentiate between disputes over “grievances” and disputes 
over the formation of collective bargaining agreements or efforts to secure them. 
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heard before a formal tribunal and thereby treated as a matter requir- 
ing semi-judicial determination. 

One effect of the Railway Labor Act is, therefore, to create an 
overlap between matters requiring negotiation and on the other hand 
matters requiring semi-judicial determination through agencies cre- 
ated for that purpose. A collateral effect caused also by the concept 
of “grievance” is to place an importance upon some controversies 
which may not be deserved. 

Furthermore the supposedly binding procedure imposed for the 
handling of “grievances” has constitutional limitations. It has been 
held by the Court of Appeals for the District of Columbia that the 
decisions of system boards created by the airlines as required by the 
Act are not binding if the “grievance” concerns a person not a member 
of the union whose representatives together with those of the employer 
comprise the system board that heard the “grievance.’’** 


REMEDIAL FoRUM 


The greatest weakness of the Railway Labor Act probably is its 
failure to provide a forum of an administrative nature for interpre- 
tations and enforcement of the obligations imposed on the employers 
and employees that are subject to the Act. 

Section 2 of the Act establishes certain general duties and rights 
for both employers and their employees.47 They must both make 
every reasonable effort to enter into agreements governing rates of 
pay, rules and working conditions. They must not interfere with one 
another in the free choice of representatives. They must confer on 
reasonable notice when disputes of a major character arise. Employees 
are given the right “to organize and bargain collectively through rep- 
resentatives of their own choosing.” 

Certain duties are imposed on the employers alone. They must 
not interfere with the right of their employees to reason and bargain. 
They must treat with the duly certified representatives of their em- 
ployees. These rights and duties are substantially analogous to those 
arising under the Labor-Management Relations Act of 1947.* 

That Act, however, creates the National Labor Relations Board 
with exclusive primary jurisdiction to investigate and issue cease and 
desist orders for the correction of unfair labor practices and otherwise 
to administer and interpret the Act.“ No such forum exists within 
the framework of the Railway Labor Act. 

46 See Edwards v. Capital Airlines, Inc. et al., 176 F. 2d 755 (D.C., C.A. 
1949; cert. denied 338 U.S. 885) in which an appeal was allowed from a decision 
of a System Board of Adjustment set up by contract between the union and the 
airline employer under a provision that decisions should be “final and binding” 
upon the ground that the appellants were non-union employees unrepresented on 
such System Board of Adjustment, union members of which had a conflicting and 
different interest than that of the non-union employees. 

47 See Footnote 16 supra. 


4861 Stat. 186 (1947), 29 U.S.C. 157, 158 (Supp. 1950). 
49 These orders may be enforced in the courts of appeal. NLRB v. Jones & 


Laughlin Steel Corp., 301 U.S. 1 (1987). 








286 JOURNAL OF AIR LAW AND COMMERCE 


Enforcement and interpretation of the provisions of the Railway 
Labor Act involves a patchwork of possible method and in some in- 
stances no method at all. The Supreme Court has taken the position 
that the courts alone have jurisdiction to enforce what it calls the 
“commands” of the union, not its “policies.” The duties on the part 
of carriers and representatives of employees to make and maintain 
agreements and settle disputes are apparently “policies” only. The 
certification by the National Mediation Board of a union as the rep- 
resentative of the employees of a particular craft or class is on the 
other hand a command.* It is also the only matter under the Act in 
respect to which the National Mediation Board is given express power 
of administrative determination." 


The distinction between “command” and “policy” is, however, 
one whose practical application can for the most part only be resolved 
at the risk of criminal penalties or by seeking an equitable remedy 
of injunction that may well be barred by the Norris-LaGuardia Act. 
Under the circumstances, there are likely to remain unresolved many 
practical questions whose solution by an administrative agency would 
ease tensions that are otherwise bound to encumber labor-management 
relations. Do the unions have a duty to bargain with the carriers?** 
Is a unilateral wage increase during collective bargaining an employer 


unfair labor practice?** Such questions as these that have actually 
arisen but remained unresolved are only symptomatic of the many 
other questions that are inherent in the language of the Act. 





50 See General Committee v. Missouri-Kansas-Texas R.R. Coinpany et al., 
820 U.S. 323 (1943) at p. 337, where the Court, after pointing out that certifiea- 
tion of a bargaining agent by the National Mediation Board was a “command” 
enforceable in the courts whereas the provisions of subdivision First of Section 2 
imposing a duty on carriers to make and maintain agreements was a “policy,” 
went on to state that: 

“In view of the pattern of this legislation and its history the command of 

the Act should be explicit and the purpose to afford a judicial remedy plain 

before an obligation enforceable in the courts should be implied. Unless 
that test is made the assumption must be that Congress fashioned a remedy 
available only in other tribunals. There may be as a result many areas 
in this field where neither the administrative nor the judicial function can be 
utilized. But that is only to be expected where Congress still places such 
great reliance on the voluntary process of solution, mediation and arbitra- 

—, a * * Courts should not rush in where Congress has not chosen to 

tread.” 

51 There is, however, some jurisdiction granted under the Railway Labor 
Act to the National Mediation Board to interpret collective bargaining agree- 
ment. Subdivision Second of Section 5 (45 U.S.C.A. 155) provides as follows: 

“In any case in which a controversy arises over the meaning or the appli- 
cation of any agreement reached through mediation under the provisions 
of this Act, either party to the said agreement, or both, may apply to the 

Mediation Board for an interpretation of the meaning or application of 

such agreement. The said Board shall upon receipt of such request notify 

the parties to the controversy, and after a hearing of both sides give its 
interpretation within thirty days.” 

52 See Footnote 32, supra. 

538 Northrup, “Collective Bargaining by Air Line Pilots,” 61 Q.J. Econ. 
533, 559 (1947). 

54 Note, 16 J. Air L. & Com. 113 (1949). 
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Section 2, tenth, of the Act, makes a willful violation of most of 
the duties prescribed by that section a misdemeanor in the case of 
the employer and provides for penalties and fines or imprisonment. 
The criminal sanction is not applied to willful violations on the part 
of a union or the employees, but it is more than possible for the 
employer to be risking criminal action when the ambiguity of the 
Act itself may be at stake. Further, from the point of view of the 
employer, an even more serious risk where bona fide differences of 
interpretation arise is contained in the Civil Aeronautics Act of 1938, 
which provides in Section 401 (1) that “it shall be a condition pre- 
cedent to the holding of a certificate of any air carrier that such carrier 
shall comply with Title II of the Railway Labor Act, as amended.’’®® 

The failure to provide administrative machinery for expeditious 
interpretation of the Act as well as a forum for its enforcement is, 
therefore, paralleled by the existence of prospective penalties com- 
pletely disproportionate to the controversies of interpretation that 
may arise in good faith. Revocation of a carrier’s license would no 
doubt effectively penalize the carrier but would also remove the em- 
ployees’ possibility of employment. Criminal trials to invoke fines 
and imprisonment are hardly suitable for either prompt or sensible 
determination of matters of interpretation. In short, the cure is 
worse than the disease and no doctor has been prescribed to whom the 
patients may turn. 


CONCLUSION 


It is clear that in extending the Railway Labor Act to common 
carriers by air, problems have been created for the airlines that do not 
exist in the case of railroads. The line between “labor” and “man- 
agement” is not only unclear, but there seems to be no method by 
which this can be resolved short of protracted and involved litigation. 
The framework for recognition and representation in an industry not 
yet stabilized as to its function nor unionized in a set pattern is in- 
adequate. The ability to achieve periods of stable relationships is 








55 Sec. 2, Tenth, of the Railway Labor Act makes a failure or refusal of a 
carrier and its officers or agents to comply with the terms of certain provisions 
only of that Section to be misdemeanors punishable by a fine of not less than 
$1,000 nor more than $20,000 or imprisonment fcr not more than six months, or 
both, for each offense and each day during which the offense continues. The 
provisions that are so subject to criminal punishment are those with respect to 
freedom from coercion by the employer of a selection of representatives of the 
employees, right of the employees to organize and bargain collectively, prohibi- 
tion against an employer requiring any person seeking employment to agree 
not to join a labor organization, the prohibition against the carrier changing 
rates of pay rules of working conditions embodied in agreements except as per- 
mitted by the Act, and the requirement that each carrier shall by printed notice 
notify its employees that all disputes will be handled in accordance with the 
requirements of the Act. 

56 52 Stat. 991 (1938), 49 U.S.C. 481 (1) (4) (1946). See also Kahn, “The 
National Airlines Strike,” 19 J. Arm L. & Com. 11, (1952), in which he points 
out that as a consequence of a complaint filed with the Civil Aeronautics Board 
pe it ry a duty to determine whether the carrier had violated the Railway 

abor Act. 
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uncertain because of the possible invalidity of agreements binding by 
their terms for a fixed period. The attempted differentiation of major 
and minor disputes, hinged around the indefinite concept of “griev- 
ance” as a minor dispute, leads only to confusion not susceptible to 
expert clarification through the informal joint boards imposed upon 
the airlines. 

Above all else, the lack of a remedial forum for both employees 
and employers that can expertly administer the relationships intended 
by the Act and both interpret and enforce its provisions is a basic 
weakness. The difficult choice of remedies by an aggrieved party, and 
indeed the lack of them in many instances, coupled with the existence 
of penalties disproportionate to the potential crime of an erroneous 
interpretation of ambiguous provisions, is archaic and inequitable to 
all concerned. Such a framework would not seem to be conducive to 
the development of the most sensible labor-management relations in 
a new and growing industry, however satisfactory in the more stabilized 
railroad industry. 

Clarification of the framework created for the airlines by the Rail- 
way Labor Act inevitably raises the question whether it would not be 
simpler to place them under the dominant labor law of the land rather 
than to continue to treat them as an appendage to the railroads. There 
would seem to be little advantage in the split jurisdiction that the air- 
lines face. There would seem to be substantial advantage in removing’ 
them from the jurisdiction of the Railway Labor Act. A remedial 
forum would be created. Stability of contract would be assured. Scope 
of bargaining would be the same as in labor relations generally. 
Mediatory processes would still be available as would fact-finding 
boards, but in a manner more equitable to all. Organization could 
be more flexible and responsive to the growing pains and changes in 
the industry through discretionary administrative authority. Other 
attendant advantages would accrue in the way of immediate applica- 
tion of more modern concepts, such as the union shop and check-off, 
which had been prohibited under the Railway Labor Act until speci- 
fically permitted by amendment in 1951.57 

In short, the ambiguities and inequities in the application to the 
airlines of the Railway Labor Act would for the most part be resolved 
by the simple expedient of applying to them the Labor-Management 
Relations Act of 1947, which represents the dominant law governing 
industrial relations and will more likely always represent and reflect 
the more modern concepts applicable to labor-management relations 
supported by experience and public opinion. 


57 Public Law No. 914, 81st Cong., 2d Sess. (Jan. 10, 1951). 
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een September of this year the International Civil Aviation 
Organization expects to complete in readiness for signature an 
international agreement or convention which, if adopted, would 
directly affect the substantive rights of every person — adult or child — 
who lives or owns property in the vicinity of the routes traversed by 
foreign aircraft in flight over this country. This proposed agreement 
has received surprisingly little newspaper comment, and perhaps for 
this reason has excited surprisingly little public interest. Since with 
the future growth of aviation industry it is confidently to be expected 
that overseas aircraft operations, including those of foreign flag air- 
craft, will be extended to many parts of this country which are now 
served only by domestic operators, a huge segment of our population 
is potentially affected. 


The proposed agreement deals with claims for property damages, 
personal injuries and death caused by foreign aircraft in flight to 
persons or property on the surface, as for example by aircraft crashing 
while in flight or by objects dropped from aircraft in flight. Its effect 
— if the United States becomes a party thereto — would be to deprive 
persons in this country of their rights to recover their full loss or 
damages from foreign flag aircraft operators to the end that United 
States flag airlines operating overseas may enjoy a corresponding lim- 
ited liability when they cause injuries or damages to persons or prop- 
erty on the surface in foreign countries. 
























Since the proposed agreement will be opened for signature this 
fall, it is the purpose of this article to discuss its provisions primarily 
from the standpoint of those who reside, work or own property in this 
country, and to suggest methods whereby the benefits of the proposed 
agreement to United States flag airlines may be retained without im- 
posing unjust and inequitable burdens upon such residents, workers 
and property owners. 


















1Mr. Shelley’s article was written earlier in the summer prior to the ICAO 
meeting in Rome. The Rome meeting will be reported in the Autumn issue of 
the JOURNAL.—Editor. 
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DEVELOPMENT OF Mexico City DRAFT 


The International Civil Aviation Organization, familiarly known 
as ICAO® was itself created in 1944 by an international agreement 
known as the Chicago Convention. It was created generally for the 
purpose of promoting the development of all aspects of international 
civil aeronautics.® 


The proposed agreement or convention which ICAO is now spon- 
soring is designed to supersede an agreement dealing with the same 
topic, i.e., damages caused by foreign aircraft to persons or property 
on the surface, which was drafted in Rome, Italy in 1933 at a confer- 
ence in which this country participated, and which is familiarly known 
as the Rome Convention. This earlier agreement was ratified by only 
six nations — Belgium, Brazil, Guatamala, Italy, Roumania and Spain.‘ 
Since its creation in 1944, ICAO has been studying the problem of 
revising the Rome Convention in hopes of reaching a result which 
will meet with general acceptance. The now current draft was pre- 
pared at the seventh session of its Legal Committee held in Mexico 
City early in 1951, and for this reason will be referred to in this article 
as the Mexico City Draft. Its complete text has been published in a 
prior issue of the JOURNAL OF AiR LAW AND COMMERCE.® 


The Mexico City Draft and prior drafts have been the subject of 
careful study by the Air Coordinating Committee of the Executive 
Branch agencies concerned with aviation. Copies have been circulated 
by that Committee to persons and organizations whom it deems par- 
ticularly interested, including among others the Air Transport Asso- 
ciation, the Airport Operators Council, the National Association of 
State Aviation Officials, the Aircraft Owners and Pilots Association 
and various airlines and insurance organizations, and their comments 
and suggestions have been solicited. 


Like any document which is the product of protracted negotiations, 
the Mexico City Draft is essentially a compromise. By no means all 
of the suggestions of this country have been adopted. It is to be 
assumed, however, that it represents substantially all that the repre- 
sentatives of this country feel can be negotiated. Further revisions 
are expected to come from the conference held in Rome, Italy, this 
September, but it is doubtful whether they will materially affect the 
fundamental principles embodied in the document. At the conclu- 
sion of the September conference, ICAO expects to open the document 
for signature by such countries as may desire to subscribe to it. 





2 Pronounced “Eye-kay-ch”. 

3 Convention on Civil Aviation (the so-called Chicago Convention), Article 
44(i). This Convention was signed by more than thirty nations of which the 
United States is one. 

4See “Principles and Extent of Liability Under the Revision of the Rome 
Convention Proposed by the ICAO Legal Committee,” by G. Nathan Calkins, Jr., 
Journal of Air Law & Commerce, Vol. 17, No. 2, page 151. 
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ROME CONVENTION EFFECT ON RESIDENTS 


FEATURES OF THE DRAFT 


For the purposes of the present discussion, the salient features of 
the Mexico City Draft may be summarized as follows: 

(1) Rules would be established governing claims for damages 
caused in this country by foreign flag aircraft in flight to persons and 
property on the surface markedly different from those governing 
claims for damages caused in this country by United States flag aircraft. 

(2) In so far as foreign flag aircraft are concerned, claimants 
would be deprived of their right to recover full damages in accordance 
with now existing state laws. 

(3) On the other hand, claimants would be permitted to recover 
damages, up to amount permitted by the Convention, without proof 
of negligence or other fault on the part of the foreign flag operator. 

(4) The United States might require foreign flag aircraft operators 
to secure the payment of claims arising in this country, but such se- 
curity would be either insurance taken out in the foreign operator’s 
home land or a cash deposit made in its home land or a guarantee by 
a bank in its home land. 

(5) Actions to enforce claims would be brought in the courts 
of the place where the accident occurred, but judgments obtained 
by United States claimants could be enforced abroad, either in the 
foreign operator’s home land or elsewhere, only if the foreign court 
decided that it was not contrary to the public policy of the country 
in which such court was located. 

(6) United States flag airlines operating overseas would receive 
the benefit of similar limited liability in cases where their aircraft in 
flight cause damages to persons or property on the surface in foreign 
countries; but they would be required to pay such damages without 
proof of fault on their part. j 


SOME POTENTIAL ANOMALIES 


At the outset, it may be said that while the Mexico City Draft 
would establish rules governing claims against foreign flag aircraft 
operators different from those governing claims against United States 
flag operators, this fact would not seem to constitute a reason for its 
rejection. 

It would, of course, create a somewhat anomalous situation, smack- 
ing faintly of the discredited extraterritorial system formerly imposed 
by treaty in China for the benefit of certain Western nations. If, for 
example, a Stratocruiser negligently operated by an United States flag 
operator crashed in flight into a Stratocruiser owned by a foreign flag 
air line and parked upon the ramp and apron area of an airport in 
this country, the foreign air line could recover its full damages. If 
the situation were reversed and it were a parked Stratocruiser of the 
United States flag operator which was destroyed by the foreign Strato- 
cruiser which crashed in flight, the American operator could recover 
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but $664,525,° although its actual damage in the event of total loss 
might be in the neighborhood of $1,500,000. Such anomalies may 
however be ignored if the proposed agreement presents material ad- 
vantages to this country. 


RECOVERY CEILING FOR ALL 


As in the case of the original Rome Convention, the Mexico City 
Draft is newsworthy because it assumes to regulate the rights of peo- 
ple who in the greater part have no connection whatsoever with avia- 
tion. The persons who potentially may be injured by crashes of for- 
eign flag aircraft include persons who are neither aircraft operators 
nor airport operators, who are neither airline nor airport officers or 
employees, and who are neither air passengers nor the shippers or 
consignees of air freight. They include all who live or own property 
in the vicinity of the routes traversed by foreign flag aircraft in this 
country. 

From the standpoint of such persons, the salient feature of the 
Mexico City Draft is the ceiling which it would place upon the amounts 
which they could recover. In the first place, it would place a mone- 
tary limit upon the amount which could be recovered in the aggregate 
by all claimants upon all claims arising out of any one accident. This 
limit would vary in amount, depending upon the size of the particular 
aircraft causing the injuries and damages, and would be subject to an 


overriding provision that regardless of the size of the airsraft involved, 
the maximum amount which could be recovered by all claimants 
combined should not exceed $737,000.7 

The following table indicates the aggregate amounts which would 
be recoverable by all claimants in the case of certain types of aircraft 
which have been selected for illustrative purposes. 


Ceiling on 

Type of Aircraft 3 Total Claims® 
Piper Cub $ 36,850 
110,550 
160,574 
Convair 224,509 
Martin 202 237,673 
DC-4 360,319 
456,433 
460,607 
473,145 
Super Constellation 556,721 
Stratocruiser 664,525 


In the event that the aggregate of all just claims exceeds the mone- 
tary limit based upon the weight of the foreign aircraft involved, the 





6 The dollar amounts given in this article are approximate. The limits set 
by the Mexico City Draft are in terms of francs having “65% milligrams of gold 
of millesimal fineness 900.” For the purposes of this article it has been assumed 
that the value of a franc is $0.0737. 

7 See Note 6 above. 

8 See Note 6 above. 
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Mexico City Draft would grant a preference to claims based upon 
personal injuries as contrasted to those based upon property damages, 
up to one-half the limiting amount; and would permit all claimants, 
both for personal injuries and for property damages, to share ratably 
in the balance. 

All other considerations aside, the equity of a system which bases 
a limitation of liability upon the size of the aircraft involved may well 
be questioned. It seems to be assumed that the size of the aircraft 
may have some relationship to the operator's ability to pay, but the 
same foreign flag operator may operate aircraft comparable in size to 
a Constellation and also aircraft of a size comparable to a Stratocruiser. 
Assuming the selfsame injuries and damages caused by the selfsame 
foreign flag operator in the selfsame way, it seems somewhat anoma- 
lous to say that the total amount which it is to be required to pay shall 
vary to the extent of $100,000 depending upon whether a Constellation 
or a Stratocruiser was the cause. Certainly the ability of that particu- 
lar aircraft operator to pay would be the same in either case. 

This basis of computing maximum liability is reminiscent of the 
Admiralty rule which permitted a ship owner to limit his liability to 
the value of the ship. But in the present case the limits of liability, 
while proportioned to the size of the aircraft, are materially less than 
its value. Thus the limit of liability in an accident involving a 
Stratocruiser is $664,525, as compared to its approximate cost of 
$1,500,000 when new. 

As to claims for personal injuries, including death, however, the 
Mexico City Draft contains the further limitation that the liability in 
respect of loss of life or personal injury shall not exceed $22,110 per 
person killed or injured.? If for example, a business executive were 
killed on the ground by a crashing foreign flag aircraft, and if it were 
conclusively proven in court that the actual monetary loss occasioned 
to his family by his death was $100,000, the amount which could be 
recovered from the foreign aircraft operator would nevertheless be 
limited to $22,110. 

This ceiling upon judgments for personal injuries — regardless of 
the disabling nature and permanence of the injuries, and regardless of 
the earning capacity of the injured person, — is to be contrasted with 
the $65,000 verdict recently awarded by a jury in a federal court in 
Brooklyn, New York, to a seaman for the loss of his right arm.!° Had 
the plaintiff in that case been injured by a foreign aircraft operator 
and his claim been subject to the Mexico City Draft, he would have 
received but one-third of that amount. 

Even with this low limit of $22,110 on individual claims for per- 
sonal injuries it can be seen that in the case of an accident causing 
injuries to a number of persons, and particularly where a small aircraft 





® See Note 6 above. 
10 New York Herald Tribune, June 25, 1952, page 1. The plaintiff’s right 
hand was bitten off by a hippopotamus aboard the freighter, African Star, of the 
Farrell Limes, Inc. His arm was amputated below the elbow. 
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is involved, the overall limitation upon the total liability of the foreign 
flag operator may prevent an individual claimant for personal injuries 
from recovering even that amount. If there were a claimant for dam- 
ages to property arising out of the same accident, he would suffer from 
the disability that the claimants for personal injuries would receive a 
preference up to one-half of the aggregate for which the foreign flag 
operator is liable. 

As may be seen, under possible circumstances the Mexico City 
Draft would drastically reduce the amounts which persons suffering 
injuries or damages in this country might otherwise recover under the 
law of the state in which the accident occurred. This is the price 
which the proponents of the Mexico City Draft propose to pay for cor- 
responding limitations upon the liability of the United States flag 
airlines when they cause injuries or damages to persons or property 
on the surface in foreign countries. 


THE INSURANCE ARGUMENT REFUTED 


On occasion it has been suggested that this deprivation of their 
right to collect full damages from foreign flag aircraft operators would 
as a practical matter impose no real hardship upon those who are in- 
jured or whose property is damaged because they can protect them- 
selves by taking out insurance to the full extent of their possible 
injuries or damages. 

This suggestion may have some surface plausibility, particularly 


when confined to real property and phrased as a statement that the 
property owner will undoubtedly carry insurance in any event so it 
makes no difference whether or not he has a cause of action against the 
foreign flag aircraft operator. Nevertheless, it is difficult to believe it 
is seriously made even as applied to damages to real property. Any 
attempt to apply it to claims for personai injuries exposes its absurdity. 
Consider for example the case of an apartment dweller who suffers 
permanent injuries in his home through the negligent operation of a 
foreign flag aircraft. Is it seriously to be argued that his claim for 
damages should be defeated — even partially — on the argument that 
he could have taken out accident insurance if he cared to do so? 

Such a principle, if it were accepted, would lead logically to the 
conclusion that in no case should a tort feasor be held liable for the 
damages which he causes, since the injured party could always have 
protected himself by taking out insurance. It is a principle which, 
if sound, would be as applicable to damages caused by United States 
flag aircraft as to damages caused by foreign flag aircraft — and would 
be equally applicable to damages caused by persons operating motor 
vehicles on our highways or by anyone else who causes damages 
through his negligence or other fault. 

The principle that innocent persons should be required to take 
out insurance to protect themselves and their property from the wrong- 
ful acts of others — and that they should do so at their own cost and 
expense to the end that the liability of the tort feasor may be reduced 
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— is quite novel to our thinking. Unless and until we are prepared to 
abandon the fundamental principle that the wrongdoer, not the in- 
jured party, should be responsible for the loss, the provisions of the 
Mexico City Draft limiting the liability of foreign flag aircraft opera- 
tors cannot be justified upon the argument that the injured parties 
can protect themselves by accident insurance. 










ProoFr oF NEGLIGENCE Not NEEDED 





It should be borne in mind, however, that while the Mexico City 
Draft limits the amounts which may be recovered by the injured par- 
ties, it also provides that damages up to the prescribed limits are 
recoverable without proof of negligence or other fault on the part of 
the foreign flag operator. 

It is sometimes argued that ability to recover damages regardless 
of fault on the part of the foreign flag aircraft operator will be of such 
benefit to persons in this country as to justify a treaty limiting recov- 
ery to an amount which may be substantially less than the damages 
actually suffered. An analogy is sometimes drawn to workman’s com- 
pensation statutes which make the einployer liable regardless of fault 
but which deprive the injured employee of the right to collect un- 
limited damages. The analogy is somewhat doubtful. Under the 
workman’s compensation statutes, the amount which the employee 
may recover is specified in the statutes. Having proved the injury, he 
need not prove actual damages. In contrast, the Mexico City Draft 
leaves the burden upon the claimant of proving his actual damages, 
but limits the amount which he may recover. 

Regardless of the validity of this analogy, however, the question 
still remains whether from the standpoint of potential claimants, the 
right to recover damages without the necessity of proving negligence 
or other fault is of such value as to justify depriving them of their 
right to recover full damages in cases where fault is proven. Judging 
by the rules of law generally prevailing in this country in cases involv- 
ing personal injuries and property damages, it would seem that the 
consensus is that this question should be answered in the negative. 
It is quite arguable, however, that special circumstances exist in the 
case of aircraft accidents which justify or even require the adoption 
of special rules of liability. 

It is for example arguable that it is essentially unjust and inequita- 
ble to persons whose homes may be destroyed or who may themselves 
be injured by falling aircraft to subject them to the burden of inves- 
tigating and establishing to the satisfaction of a court the cause of the 
accident. Of course, if an action were brought for damages based on 
trespass to real property, no proof of negligence would be necessary," 
but where the claim is for personal injuries, it may be said with a 
degree of plausibility that neither the average home owner nor the 
ordinary citizen who may be injured is in a position to hire experts 















































11 Rochester Gas & Electric Co. v. Dunlop, 148 N.Y. Misc. 849. 
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in aeronautical design, construction and operation to make the neces- 
sary studies and give the necessary testimeny. It may also be argued 
_ that the controlling evidence as to the cause of the accident may fre- 
quently be destroyed by the accident itself or may be in that broad 
field where experts differ or may be wholly within the control of the 
defendant airline or a government agency. For these reasons, it may 
be argued that the public interest is better served by a compromise 
rule which would impose absolute but limited liability upon the air- 
craft operator. 

It is not within the scope of this article to discuss the validity of 
such arguments, although it may be said in passing that if any change 
from the common law is to be made, a rule establishing a rebuttable 
presumption of negligence on the part of the aircraft operator would 
seem more consistent with our prevailing ideas of equity in the field 
of tort. This article is confined to the question whether it is desirable 
and in the public interest for this country to become a party to the 
Mexico City Draft. From that standpoint, it is sufficient to point out 
that — even assuming for the purposes of discussion that it is desirable 
to impose absolute liability upon aircraft operators regardless of the 
care which they may exercise — it is not necessary to enter into an 
international treaty to accomplish the desired result. If that is the 
desired objective, such liability can be imposed by Congress acting 
under the Commerce Clause of the Constitution. In the absence of 


Congressional action, it can be imposed by appropriate state legisla- 
tion, and such liability is imposed by the Uniform Aeronautics Law 


which provides 


“The owner of every aircraft * * * is absolutely liable for injuries 
to persons or property on the land or water beneath, caused by the 
ascent, descent or flight of the aircraft, or the dropping or falling 


of any object therefrom, whether such owner is negligent or not, 
*% &% #99 


and which is in effect in various states.'? 


POWER TO REQUIRE INSURANCE 


It has also been suggested, however, that the limitation of liability 
upon claims against foreign flag aircraft operators might itself be of 
benefit to potential claimants since it might make it easier for this coun- 
try to require foreign flag aircraft operators to take out insurance to 
guarantee the payment of claims against them. Of course, the Con- 
gress already has power to enact legislation requiring such insurance, 
and in the absence of Congressional action the individual states would 
have power to require compulsory insurance of aircraft operators — 
just as various states require it of motor vehicle operators — so long as 
the requirement is reasonable and applies alike to aircraft operated 





12 See for example New Jersey Statutes Annotated, Section 6:2-7. Other 
states imposing absolute liability are Delaware, Minnesota, North Dakota, South 
Carolina and Tennessee. 
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wholly within the state and to aircraft operated in interstate and for- 
eign commerce. 


It has been suggested, however, that in the absence of an interna- 
tional agreement such as the Mexico City Draft establishing limited 
liability, any attempt by this country to impose compulsory insurance 
requirements which would be applicable to foreign flag aircraft oper- 
ators might lead to retaliatory or conflicting action on the part of other 
countries — might lead to even more stringent requirements by foreign 
countries." 


This suggestion assumes that it is desirable to compel aircraft oper- 
ators to furnish proof of their financial ability to pay claims, either by 
insurance or otherwise, which is perhaps a debatable assumption. 
Assuming, however, its desirability from the standpoint of national 
policy, it seems questionable whether the Congress should hesitate to 
adopt appropriate legislation because of fear of retaliatory action by 
foreign countries. If the more stringent requirements which hypo- 
thetically might be imposed by foreign countries are reasonable, the 
fact they are more stringent should not make them objectionable. If 
on the other hand what is visualized is the imposition of arbitrary and 
unreasonable requirements in order to force concessions from this 
country — whether in the form of agreements to limit liability or other- 
wise — it would seem to constitute a species of international blackmail 
to which this country should not yield. If such action were to be 


threatened, this country would have a variety of recourses, but ap- 
peasement should not be one. 


Particularly since so many foreign flag airlines are owned and 
operated, directly or indirectly by their governments, it cannot be 
assumed that many of those who operate in this country are financially 
irresponsible. From the standpoint of the potential claimant, it is 
scarcely beneficial to deprive him of his right to collect full damages 
from solvent foreign flag operators to the end that it may be easier 
from this country — if it wishes — to exercise its undoubted right to 
require compulsory insurance by those who may be financially irre- 
sponsible. 

As already indicated, the Mexico City Draft provides that proceed- 
ings to recover damages to persons or property on the ground shall be 
brought against foreign flag operators in the courts of the place where 
the accident occurred,'* and further provides that any judgments ob- 
tained may be enforced by the courts of the foreign aircraft operator’s 
homeland or those of any other Contracting State — but not if such 
court is of the opinion that 


“the judgment is one which is contrary to the public policy of the 
state in which that court is located.’”15 





18 See article by G. Nathan Calkins, Jr., cited in note 4 above. 
14 Article 20, paragraph (1). 
15 Article 20, paragraphs (4) and (6). 
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This provision is scarcely one which will commend itself to such 
of our residents and citizens as may find it necessary to seek the enforce- 
ment of judgments obtained pursuant to the Mexico City Draft; and 
indeed it is somewhat difficult to fathom its real purpose and possible 
effect. 

Presumably, in most instances, the principal assets of the foreign 
flag aircraft operator which is the judgment-debtor will be located in 
its home land. If the foreign flag operator is required to furnish 
security for the payment of claims made under the Draft, such security 
will also be located in its home land and not in this country, whether 
such security takes the form of insurance, a cash deposit or a bank 
guarantee.’ By hypothesis, any judgment obtained in this country 
and sought to be enforced against the foreign flag aircraft operator in 
its home land will be one which has been obtained under and pursu- 
ant to the Mexico City Draft and in accordance with its terms. Any 
such judgment will presumably have been obtained without proof of 
negligence or other fault on the part of the defendant, since the right 
to compensation without such proof is given by the Draft. By hypoth- 
esis, also, the home land of the foreign flag operator and any other 
country in which such a judgment is sought to be enforced pursuant 
to the Draft will be a country which has adhered to the Draft and is a 


party thereto. 
One would naturally assume that the terms and conditions of a 


treaty or other international agreement to which a country is a party 


would per se represent the public policy of that country. Indeed, if 
the question were asked as to what constitutes its public policy with 
respect to the subject matter of a treaty to which it is a party, one 
would normally turn to the treaty itself for the answer. Nevertheless, 
in the present instance it seems to be assumed that a judgment obtained 
pursuant to the Mexico City Draft and in strict accordance with its 
terms may in some way and for some reason be contrary to the public 
policy of the countries who become parties thereto, including the 
home land of the foreign flag aircraft operator against whom the judg- 


ment is obtained. 

Accepting such a principle, as one must do in light of the plain 
language of the Draft, it would seem that the effect of the provision 
quoted above is that although persons in this country who suffer dam- 
ages on the ground from foreign flag aircraft in flight are forced to 
forego their right to collect full damages, among other things because 
they are granted a right to collect limited damages without proof of 
fault, nevertheless, even those limited damages will not be collectible 
in the foreign flag operators home land where the bulk of its assets 
are located if the courts of that country decide it is unsound public 
policy to enforce the judgment. Apparently, under the broad language 
of the draft, the foreign court could refuse to honor the judgment on 
the ground that public policy in the country where it was located did 





16 Article 15, paragraphs (2) and (3). 
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not permit the recovery of damages without proof of fault, or on the 
ground that such public policy required damages to be limited to 
amounts substantially less than the limits prescribed by the Draft, or 
on the ground it was contrary to such public policy to permit dollars 
to be transferred from that country to the United States, or upon any 
other ground which appealed to its fancy. Apparently it could refuse 
to enforce the judgment on the ground that the public policy of its 
country did not permit suits against its government or governmental 
agencies — and in considering this possibility it will be borne in mind 
that practically all foreign flag airlines are government owned or 
operated. 

It is difficult to appraise the exact intent and effect of the above 
quoted provision, but it is not too much to say that in practical effect 
it may mean that judgments obtained in this country are to be enforce- 
able abroad only in the discretion of the foreign courts, and that it 
may nullify to a marked degree any rights which it is claimed the 
Mexico City Draft confers upon persons in this country having claims. 


SHORT STATUTE OF LIMITATIONS 


The Mexico City Draft provides a short statute of limitations. 
Actions must be brought within two years, and the statute can be 
tolled for only one additional year.17_ More important, if the injured 
party fails to make a claim against the foreign flag operator within 


twelve months all other claims are to receive priority as to payment, 
and the delinquent claimant is to be paid only to the extent, if any, 
that there remains any balance of the amount to which the foreign 
flag operator’s liability is limited.*® 

It would seem that such provisions may work possible hardships 
upon claimants, particularly those who suffer severe personal injuries 
and who for that very reason are least able to proceed promptly with 
the preparation and presentation of claims and the prosecution of 
actions. On the other hand, the necessity for some such limitation 
is obvious if there is to be a limit upon the operator’s aggregate lia- 
bility to all claimants. If there is to be such a limit, there can be no 
judgment in favor of any claimant till all claims are established in 
order that they may be pro rated if they exceed the limit. A longer 
period in which to make claims might result in undue delay in the 
payment of all claims with consequent hardship upon needy claim- 
ants. The present provisions with respect to time are probably as 
equitable as any if the principle of limited liability is accepted. 


JusTIFYING ADHERENCE 


In light of the considerations discussed above, it seems fair to con- 
clude that if the Mexico City Draft is to be considered from the stand- 
point of the persons in this country who may potentially be claim- 
ants against foreign flag aircraft operators because of personal injuries, 





17 Article 21, paragraphs 3(1) and (2). 
18 Article 19. 





300 JOURNAL OF AIR LAW AND COMMERCE 


death or property damage caused on the surface by aircraft in flight — 
and if it is to be considered solely from that standpoint — then adher- 
ence to the Mexico City Draft would not be justified. So far as such 
persons are concerned, it would appear to deprive them of substantial 
rights. without conferring upon them any counterbalancing benefits 
which could not be conferred by the enactment of appropriate state 
or federal legislation. 

The Mexico City Draft however is not to be considered solely from 
the standpoint of such potential claimants. On the contrary, it is to 
be considered primarily from the standpoint of United States flag air- 
lines who operate overseas, and the justification for this country’s 
adherence thereto must be sought in the benefits conferred upon such 
airlines when their aircraft in flight cause injuries or damages to per- 
sons or property on the surface in other countries where they are the 
“foreign flag” aircraft operators. 

From this standpoint, the proponents of the Mexico City Draft urge 
that it will protect United States flag airlines operating overseas from 
“catastrophic risks.” By this is meant that if the Draft is not adopted, 
United States flag airlines which cause damage to persons or property 
in their operations in foreign countries may and in all probability 
will be subjected to foreign laws making them absolutely liable with- 
out limitation as to amount and without regard to the degree of care 
which they exercise in their operations. It is assumed that under con- 
ceivable circumstances judgments would be obtained against them 
of such magnitude as to affect their ability to operate — or at least that 
the possibility of such judgments might tend to curtail materially their 
operations abroad. 

The argument thus briefly outlined needs careful consideration. 


NEED For U. S. FLAG AIRLINES 


Any realistic consideration of the Mexico City Draft must start 
with the premise that a strong system of United States flag airlines 
operating overseas is as essential to our national welfare, both from 
the standpoint of peacetime economy and from the standpoint of 
national security, as is a strong merchant marine. Certainly, no one 
who has the best interests of this country at heart could contemplate 
with equanimity the possibility of transportation by air between this 
country and foreign countries becoming a monopoly by foreign flag 
operators to the exclusion of our own airlines. It seems axiomatic 
that the overseas operations of United States flag airlines must be pre- 
served and protected, and that if necessary, unusual and extraordinary 
measures are justified to that end. 

The questions are as to the necessity of such measures and as to the 
best method of attaining the desired end without injustice to persons 
in this country who are potential claimants against foreign flag oper- 
ators. 

The question whether subjecting United States flag airlines to 
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unlimited liability without fault in foreign countries would in fact 
result in claims of such magnitude as to prejudice their foreign opera- 
tions, is one which this article can raise but cannot answer. 

Interestingly enough, ICAO itself has made some comments bear- 
ing upon this question. In an official document entitled “Comments 
by the Council on the Mexico City Draft of the Convention on Dam- 
age Caused by Foreign Aircraft to Third Parties on the Surface,’’® 
it is said 

“According to ICAO records, we might estimate the total number 


of third party accidents of all kinds involving foreign civil aircraft 
at between 10 and 20 in a year.” 


The document suggests a possible ratio of one accident causing per- 
sonal injuries or death out of every twenty accidents of all kinds. 
So far as property damages are concerned, it says 


“Instances where the damage done might be assessed as high as 
the limits in the Mexico City Draft appear to be extremely rare, 
perhaps occurring with a frequency of about once per hundred or 
two hundred of all accidents involving any third party damage. 
This might mean that, for international civil aviation, accidents 
coming within the Mexico City Draft Convention would be ex- 
pected to give rise to claims beyond the overall limits proposed, 
perhaps once in every ten or twenty years.” 


These official comments would seem to suggest that the possibility 
of a United States flag airline being subjected to “catastrophic risks” 
in its operations abroad is remote, even though it were liable for all 
damages caused by it to persons and property on the surface, without 
limit and without proof of fault. They are however quoted in this 
article, not for the purpose of establishing the remoteness of the risk, 
but rather for the purpose of indicating that a question exists on the 
point. 

From the standpoint of United States flag airlines operating abroad, 
it may be that these ICAO comments are open to question as based 
upon inadequate data. In such a field of prognostication experts may 
well differ in their conclusions, and at best, their estimates merely 
show the mathematical probabilities before the event. They do not 
guarantee if or when the event will occur. If there is a real possibility 
of “catastrophic risks” such as is envisioned by the proponents of the 
Draft, it is no answer to say that statistically it should not occur for 
many years. 

These ICAO comments would however seem to place a burden 
upon the proponents of the Mexico City Draft to produce sufficient 
data, expert opinion and other evidence to establish the possibility of 
“catastrophic risks.” 

Assuming that convincing proof is made on this point, the question 
will still remain whether United States flag airlines operating overseas 

19 Prepared by the Air Transport Committee during the 14th session of the 


ICAO Council, and distributed to member states to assist them in considering the 
Mexico City Draft. 








302 JOURNAL OF AIR LAW AND COMMERCE 


can protect themselves by insurance obtained at reasonable rates from 
normal sources. Here also this article can only raise and cannot answer 
the question; but it may be noted that the statements made by the 
proponents of the Mexico City Draft to the effect that potential claim- 
ants in this country can obtain insurance to the full extent of their 
possible injuries and damages would seem to suggest that United States 
flag aircraft operators could obtain insurance to the full extent of the 
injuries and damages which they may cause abroad. 

The fact that aircraft have been and are operated in this country 
in states which impose absolute liability upon their operators without 
limitation as to amount would also seem to have some bearing upon 
the foregoing questions, but the answers lie with data and evidence not 
available for the purpose of this article. 


PROTECTION FoR U. S. AIRLINES 


Assuming that United States flag airlines are subject to “catastrophic 
risks” in their operations abroad and that they cannot protect them- 
selves by insurance obtained from normal sources, it does not neces- 
sarily follow that this country should adhere to the Mexico City Draft 
and obtain a limited liability for United States airlines in foreign coun- 
tries at the expense of those who suffer injury or damages in this coun- 
try. A more direct and equitable method of providing the necessary 
protection for United States flag airlines would be for the Congress 
to provide insurance against such risks. 

The War Risk Insurance provided during World War II consti- 
tutes a precedent for such action. It will be recalled that for obvious 
reasons insurance against war risks was not obtainable during the war 
from private insurance companies although they had theretofore writ- 
ten it. It was felt that it was inequitable to let the burden of the loss 
caused by acts of warfare be borne by those who were so unfortunate 
as to have their property damaged or destroyed. Accordingly, the 
Congress made provision for War Risk Insurance, issued by the gov- 
ernment itself, for the protection of our citizens. 

In the present instance, it seems self evident that the preservation 
and extension of overseas operations by United States flag operators, 
and as a corollary the protection of such operators against catastrophic 
risks, is in the interest of the nation as a whole. It would seem that 
the authorization of government insurance to provide such protection 
would be both logical and in the national interest. 

Since the protection required is only against risks deemed to be 
catastrophic, such insurance might well take the form of excess insur- 
ance. It need only cover the excess liability over the amount which 
the United States flag operator can reasonably be expected to absorb 
or to cover by insurance obtained through normal channels. More- 
over, if the cost proves excessive, there is no controlling reason why 
the United States flag operator should be required to pay it in full. 
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Since the protection of the United States flag operator is in the national 
interest, the nation itself may well assume a portion of the cost. 


Provision for such a system of government insurance would seem 
to afford the simplest and most equitable solution to the problem. 


PROPOSAL TO Pay CLaims ABOVE LIMIT 


It is only if Congress determines that it would not be desirable 
and in the public interest to provide such government insurance that 
adherence to the Mexico City Draft need be seriously considered. In 
that event it must be borne in mind that the Mexico City Draft de- 
prives claimants in this country of substantial rights. It would seem 
that this country would be justified in adhering thereto only if it can 
be done without imposing undue and unjust burdens upon those 
persons. 

This result can be accomplished if the Congress adopts a statute 
placing the duty upon the federal government to pay any excess of the 
just claims of residents and citizens of this country over and above the 
amounts they are permitted to recover and collect from foreign flag 
aircraft operators under the Mexico City Draft. In that event, our 
country would receive the benefits resulting to it from a limitation 
upon the liability of United States flag airlines for injuries and dam- 
ages caused by them in foreign countries, without however imposing 
special burdens and disadvantages upon persons suffering injuries or 
damages from foreign flag aircraft in this country.*° 


20 The Airport Operators Gall is sponsoring ae a “pill in Congress. 
Its text is as follows: 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 
That in the event this nation enters into any treaty, convention, com- 
pact or other agreement with any other nation or group of nations 
which limits the liability of any aircraft operator for injuries to persons 
(including wrongful death) or for damages to property, (other than to 
persons and property upon aircraft while in flight), when such iniuries 
or damages are caused within the territorial limits of the United States 
or its possessions, or which limits the right of any person to enforce any 
judgment for money damages obtained because of such persona! iniuries 
(including death) or damages to property, then in the event of any such 
injury or damage, the United States shall be responsible for the pay- 
ment of the difference, if any, between the amount recoverable and col- 
lected pursuant to such treaty, convention, compact or other agreement 
and the amount which would have been recoverable under the law of the 
state, territory, or district in which such injuries or damages occurred 
but for such treaty, convention, compact or agreement. Any person 
whose right of recovery under the law of the state, territory or district 
in which such injuries or damages were caused, or whose right to enforce 
any judgment obtained therefor, is limited by any such treaty, conven- 
tion, compact or other agreement shall be entitled to bring an action to 
recover such difference in amount from the United States in the Court 
of Claims or, without regard to whether the amount exceeds $10,000, 
in any District Court of the United States. The term “person” as used 
herein shall be construed to mean, without limiting the generality there- 
of, any individual, association, partnership, public or private corporation, 
state, political subdivisicn or state or bi-state agency. 
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CONCLUSIONS 


To sum up, the following conclusions with respect to the desira- 
bility of adherence to the Mexico City Draft seem warranted: 

1. That the Mexico City Draft would deprive persons in this 
country of substantial rights. 

2. That it would not confer advantages upon them which could 
not be conferred upon them by appropriate state or federal legislation. 

3. That the proponents of the Mexico City Draft should establish 
the following points, and if they fail to do so, this country will not be 
justified in adhering to the Draft: 

(a) That if United States flag airlines are subjected to unlimited 
liability for injuries and damages caused by them in foreign 
countries, there is a real possiblity that they will be subjected 
to claims and judgments of such magnitude as to imperil 
their overseas operations; 

(b) That they will not be able to protect themselves against such 
“catastrophic risks” by insurance obtained through normal 
channels. 

4. That the maintenance and extension of the overseas operations 
of United States flag airlines is of importance to this country as a whole, 
and that if the proponents of the Mexico City Draft establish the two 
points mentioned above, the Congress should take appropriate meas- 
ures to protect United States flag airlines from “catastrophic risks.” 

5. That it would be unjust and inequitable to impose burdens 
upon persons who happen to be injured by foreign flag aircraft to the 
end that the country as a whole may benefit by the operations of 
United States flag aircraft abroad; and that the Congress should give 
consideration to protecting United States flag airlines operating over- 
seas from “catastrophic risks” through government insurance compara- 
ble to War Risk Insurance. 

6. That if the Congress makes such insurance available to United 
States flag airlines, there will be no necessity for adherence to the 
Mexico City Draft. 

7. That if the Congress decides not to provide such insurance, 
then to avoid injustice and inequity to those injured by foreign flag 
aircraft, this country should not adhere to the Mexico City Draft un- 
less and until the Congress adopts legislation providing that the coun- 
try as a whole shall be responsible for the payment of damages caused 
to them by foreign flag aircraft to the extent that they are deprived 
of such damages by the Draft. 














TRANS-CANADA AIRLINES’ PROGRESS, 
1946-1950—A COMPARISON WITH 
U. S. TRUNK LINES 


By ApAM JAworskI* 


Research Engineer, Air Transport Board; M.Sc. (Eng.) 1931 
Lwow; M. Law 1936 (Warsaw, Statistical Course, USAAF, Har- 
vard, 1944-45; Dr. (Iur.) 1946 Oxford; Formerly, Lt. Col. Polish 
Air Force, England, 1946. 


O* this continent Trans-Canada Air Lines is operating the largest 
unduplicated route mileage (8,362 miles in 1950); but in rev- 
enue ton-miles flown in domestic services, T.C.A. is in seventh place 
in the U. S. trunk lines’ scale. Therefore, a comparative analysis of 
T.C.A. and U. S. trunk line operations is here presented to show how 
T.C.A.’s difficult economic task of serving a large network with a low 
traffic density affects its financial results. 

As a basis for comparison, the U. S. trunk lines are probably the 
hardest test for any operator in the world because these trunk lines 
with their high standard of service and dynamic growth of operations 
are in the front line of civil aviation progress. 

The most pertinent factors of traffic and income statistics will be 
presented by expressing T.C.A.’s data for the period 1946-1950 as a 
percentage of the U. S. trunk lines’ total. In all graphs a semilogarith- 
mic scale has been used because logarithms — as distinct from ordinary 
scales — show the rate of change and not the absolute values of changes. 
Progress is better evaluated by the rate of changes rather than by the 
absolute values of data, especially when two organizations with a differ- 
ent order of magnitude are compared. 


TRAFFIC AND REVENUE COMPARISONS 


Traffic (Revenue Ton-Miles). It is evident from Table 1 and 
Figure 1 that T.C.A. traffic in revenue ton-miles not only increased 
during the period 1946-1950, but increased faster than the correspond- 
ing figures for the trunk lines, however, the rate of progress diminished 
towards the end of the period. 


Revenue Ton-Miles Related to Fuel Consumption (Fig. 1). Rev- 
enue Ton-Miles per gallon of gasoline consumed, is a more useful 
index than the commonly quoted weight load factor, because it reflects 
to some extent the fleet’s characteristics. If the same revenue ton- 
miles are flown between two points by two fleets with equal load fac- 
tor, it is obvious that when one fleet uses a larger aircraft its direct 
costs will be less. 





*The views expressed in the paper are the author’s and do not necessarily 
represent those of the Air Transport Board. 
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For T.C.A., the relationship between the revenue ton-miles and 
gasoline consumed is of special importance, because the unit cost of 
gasoline in Canada is much higher than in the United States. Fortu- 
nately, T.C.A. almost caught up with the trunk lines in regard to this 
index in 1948 and 1949, but with fleet replacement in the United States 
with larger aircraft the discrepancy to T.C.A.’s disadvantage may occur 
again. 

T.C.A.’s weight load factor for the period 1947-1950 fluctuated 
around 57.4 percent, and that of the trunk lines were rising to that 
level. Weight load factor should be considered together with Plane 
Mile Capacity and Revenue Ton-Miles per gallon of gasoline con- 
sumed. From Fig. 1 it may be seen that the rate of increase in the 
plane mile capacity is similar to that of revenue miles flown, but a 
slight decrease is noticeable in 1950. 


Passenger and Cargo Traffic. Passenger-miles flown by T.C.A., 
in relation to the trunk lines are by a fraction of one percent higher 
than the revenue ton-miles, with a slightly smaller rate of increase in 
1948-1949 (Fig. 1). The rate of increase of Passenger Revenues, when 
compared with passenger traffic was slightly less in 1948 but a bit 
higher in 1949. 


The revenue ton-miles of T.C.A. cargo, composed of freight, ex- 
press and excess baggage, represent less than one-half of the passenger 
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traffic. Both these items are related on Figs. 1 and 2 to the correspond- 
ing figures of the trunk lines, and both have a relative upward trend. 


The cargo revenues on a percentage basis of U. S. trunk carriers 
were approximately twice as high as the cargo traffic, and the rate of 
increase is also higher, except in 1950. (Fig. 2.) This fact is due 
mainly to a faster decrease of revenues from ton-miles of cargo for the 
U. S. trunk lines as compared with the T.C.A. data. 


Air Mail: Traffic and Revenue. Following the “all-up” mail policy 
in Canada, which benefits every user of post services in this country, 
the ton-miles of mail traffic show a relatively sharp percentage increase 
during 1947-1949, as indicated on Fig. 2 but this increase changes to a 
small decrease in 1950. 

There is still controversy about the air mail revenue per ton-mile 
to U. S. carriers, because the payments for carrying mail have been 
used to rectify operating losses of some of the air carriers. However, 
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a separate investigation for each carrier is needed; first to establish 
the existence of subsidy in payment for carrying mail by him, and 
secondly, if mail subsidy is involved, what should be attributed to the 
communities with non-economic revenues and where the carrier is not 
permitted to abandon the services. 


It must be remembered, however, that the present air mail rate 
of the largest trunk carriers that are carrying more than three-quarters 
of air mail traffic, is only $0.45 per ton-mile, which is roughly twice 
the amount paid by the U. S. Post Office to the railways for carrying 
mail, thus the ratio is the same as that between the air mail letter 
stamp and the ordinary letter stamp. Although present T.C.A. air 
mail revenues are still higher than the average of the trunk lines, the 
drastic downward trend of changes in relative payments for one ton- 
mile of air mail is evident from Fig. 2. 


Total Expenses and Total Revenues. The T.C.A. average rate 
of increase (related to the progress of U. S. trunk lines) in total rev- 
enues, less air mail revenue, is much higher than the total expenses 
and total revenues of U. S. trunk carriers, as may be seen from Fig. 3. 
This is a very encouraging fact. 
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The unpleasantly higher rate of relative increase in total expenses 
versus total revenues is obvious, but the real meaning of total revenues 
will be understood only if the mail payments are evaluated with the 
actual costs for carrying mail. Until this is done, total revenues less 
air mail revenue is a better criterion. 

On the other hand, in considering U. S. trunk lines total expenses, 
it should be mentioned that the operating losses in 1946-1948, espe- 
cially in 1947, and the capital requirement for equipment, have in- 
creased considerably the amount of bank loans, thus imposing an 
appreciable burden for serving long term debts. 

The downward relative trend of the total revenues in 1946-1948 
in spite of almost unchanged percent of revenues excluding air mail 
payment was determined by the sharp drop in the relative revenue 
per ton-mile of air mail carried. (Fig. 2.) 

The sharp increase in revenues in the United States in 1950 must 
be attributed in some degree to the impact of defense preparations. 
For example, the revenue from military operations represented 3.4 
percent of United Airlines’ total revenues and in absolute figures ex- 
ceeds the revenues from carrying express traffic during 1950 ($3.6 
million versus $3.1 million) . 

There is a downward trend in 1946-1948 in relative expense per 
revenue or available ton-mile, but the trend seems to level out in 
1949-1950 with appproximately a 25 percent higher cost per revenue 
ton-mile.? 


TRAFFIC AND DIFFERENT OPERATION INDICES 





Traffic Density. In railway statistics, traffic density is reported 
in gross or net ton-miles per mile of operated road. It was found in 
the United States that for a very light density (approximately 4% below 
the average) railway operating costs increased considerably but after 
obtaining an average level of density, there was not a further decrease 
of costs?) . 

To some extent there is an analogy in air transportation, as indi- 
cated by the T.C.A.’s data in Table 1. 

In 1949, T.C.A.’s traffic density was 39.1 percent of the trunk line 
average, although in available ton-mile T.C.A.’s figure is as high as 
66.8 percent of trunk line average and 70.9 percent of the revenue ton 
miles. Therefore, T.C.A.’s low traffic density explains its higher cost 
than the trunk lines with the same order of available ton-miles flown. 

The importance of traffic density was strongly underlined by Dr. 
D. W. Rentzel, Chairman of the C.A.B. (at that time) who stated dur- 
ing recent investigation of non-scheduled operations: ““We have found 





1 An analysis of T.C.A.’s particular expenses for the period 1946-1950, has 
been submitted by th 2 writer in the May issue of the Journal of the Royal Aero- 


nautical Society, 1952. 
2K. T. Healy: THE ECONOMICS OF — IN AMER- 


ICA, p. 168. Published—Ronald Press, New York, 1940 
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TABLE 1 


TCA’S AND U.S. TRUNK LINES*) TRAFFIC FACTORS ON THE 
NORTH AMERICAN ROUTES (1946-1950) 


Year 1946 1947 1948 1949 1950 
(1) (2) (3) (4) (5) (6) 
. TRAFFIC 
(Rev. Ton-Mi. $000,000’s) 
TCA 16.7 19.6 28.2 35.8 44.3 
U.S. Trunk Lines 650.0 683.4 703.1 808.9 964.1 


. WEIGHT LOAD FACTOR (%) 
TCA 


U.S. Trunk Lines 66.2 
. PLANE MILE CAPACITY (TONS) 
TCA 1.72 


U.S. Trunk Lines 3.22 
- REVENUE TON-MILES PER (U.S.) 
—- GASOLINE CONSUMED 
U.S Trunk Lines ; 
. TRAFFIC COMPOSITION 
Rev. Ton-Mi. ($000,000’s) 
TCA—Passenger 
TCA—Cargo 
TCA—Mail 
U.S.—Passenger 
U.S.—Cargo 
U.S.—Mail 
. AVERAGE PASSENGER TRIP (MILES) 
TCA 510 2 


U.S. Trunk Lines 497 
. AVERAGE SPEED MPH 
TCA 177 168 


U.S. Trunk Lines 170 


. TRAFFIC DENSITY 
(Rev. Ton-Mi./Route Mi. Op.) 
2,658 2,522 


TCA , 
U.S. Trunk Lines 13,500 13,360 12,860 14,520 


. REV. TON-MILES PER DOLLAR SPENT 
ON WAGES SALARIES 
TCA (R.T.M./Can. $) 1.95 2.25 3.25 3.24 3.90 


U.S. Trunk Lines 
(R.T.M./U.S. $) 3.86 3.49 3.35 Not available 





x)—Caribbean and Hawaiian Airlines not included. 


it true in air transportation that the two most important factors in 
costs are density of traffic and length of haul.’ 


According to the BEA experience with Viking aircraft, on the 
London-Paris route, (215 miles) the doubling of traffic density will 
bring down the total operating cost per available ton-mile by 20 per- 
cent. Similar increase in utilization or stage length will decrease 
total cost by 19 or 19.8 percent respectively. (The last figure indicates 
that the 215 mile stage length for the Viking is too short, as it prob- 
ably is for any existing aircraft of the 27 passenger class). But it is 
underlined by P. G. Masefield who presented these figures, that the 
greatest saving in total costs per available ton-mile (approximately 23 





3 American Aviation Daily, April 25, 1951, page 350. 
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percent) will be obtained by substituting for the Viking the more 
modern ‘‘Ambassador’’*) . 

Traffic density, in turn is determined by several factors, from which 
the route characteristics is the most important (see C.A.A. traffic study 
quoted below) . Professor H. K. Koontz in an excellent analysis of the 
trunk lines, stated that the poor route characteristics, e.g. between 
small towns, and not the size of the company or the over-competition 
on particular routes, have been chiefly responsible for the deficit of 
the not-successful trunk lines.® 

However, the proposed remedy; consolidation of the present 16 
trunk lines into four larger groups will not improve the poor routes’ 
characteristics if the present flight frequencies are unchanged. It will 
only rob Peter to pay Paul. The saving in overhead by merging into 
larger units will be negligible because according to Professor Koontz’s 
analysis the size of the company is not significant in the unit costs. 

Surely, the elimination of duplicating services of some of the air- 
lines will represent a considerable saving, but this was already in the 
study by F. W. Gill and G. L. Bates who pointed out the appreciable 
losses inflicted by the over-competition. 


Average Passenger Trip and Average Speed. A slight downward 
trend in average length of passenger trip between 1946-1950 is shown 
both by the trunk lines and T.C.A., so that the relative position of 
T.C.A. was practically unchanged with its passenger trip approxi- 
mately 2.5 percent longer as compared with the trunk lines average 
(Tables 1 and 2). The C.A.A.’s basic formula for the traffic between 
two cities shows that it is roughly proportionate to the product of the 
populations of these two communities divided by the distance between 
them, assuming economic character and area density held constant.® 
Therefore, T.C.A.’s relative increase of traffic may indicate that for 
the T.C.A. Domestic system the ratio of population of connected places 
and corresponding distances may grow faster than for the trunk lines. 

The trend of T.C.A.’s relative average speed between 1946-1950 
is slightly downward (Table 1) , although there is a significant upward 
trend in absolute figures. 


Revenues to Gross Property. The ratio of total revenue to the 
combined value of fleet and ground equipment, could be defined as 
the index of capital utilization. As the same property is used by 
T.C.A. and some of the trunk line carriers for overseas operations, by 


4P, G. Masefield: SOME ECONOMIC FACTORS IN AIR TRANSPORT 
OPERATION, Brancker Memorial Lecture, The Journal of the Institute of 
Transport, London, March, 1951, page 98, Figs. 12 & 17. 

5 Koontz, H. D., Economical Managerial Factors Underlying Subsidy Needs 
of Domestic Trunk Line Carriers, 18 Journal of Air Law and Commerce (1951). 

6 In addition to these two qualitive factors, there are some others not sus- 
ceptible to mathematical measurement like; direct verus indirect connections, 
number of schedules, time of schedules, service standards, etc. Some very in- 
teresting statistical data on these points are given by the C.A.A. publication— 
EFFECTIVE COMMUNITY AIR TRAFFIC POTENTIAL — Washington, 


D. C., July, 1950. 
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TABLE 2 


TCA’s AND U.S. TRUNK LINES” OPERATING REVENUES AND 
EXPENSES FACTORS ON THE NORTH AMERICAN ROUTES (1946-1950) 


*(TCA Revenues and Expenses are in Can. $=.909 U.S. $) 


Year 1946 1947 1948 1949 1950 
(1) (2) (3) (4) (5) (6) 


. REVENUE COMPOSITION 
($000,000) 
TCA—Passenger . ; : 9. 
TCA—Cargo ; , ; 1, 
TCA—Mail ; : 5 
U.S. Passenger ; 303. 
U.S. Cargo i 22. 
U.S.—Mail 3 29. 
. TOTAL EXPENSES PER 
REV. TON MILE 


($R.T.M.) 
TCA 0.827 0.872 
U.S. Trunk Lines 0.488 0.542 


. TOTAL REVENUES PER REV. TON-MILE 


($/R.T.M.) 
TCA 0.752 0.782 
U.S. Trunk Lines 0.482 0.520 


. MAIL REVENUE 
®) Percent of Total Rev. 
CA 


T 

U.S. Trunk Lines 

>») Per Mail Ton-Mile $ 
TCA 


U.S. Trunk Lines 


. REVENUES EXCL. MAIL 
PER REV. TON MILE 
(Mail Traffic Excluded) 
TCA 0.628 f 0.597 


U.S. Trunk Lines 0.549 ls 0.522 


. REVENUES TO GROSS 
PROPERTY® 
TCA—Domestic and Overseas 0.565») 2.407) 
U.S. Scheduled— 
Domestic and Overseas 1.22 1.945" 2.154*) 
. TOTAL REVENUES TO 
NATIONAL INCOME 
Per Mile (0/000) 
TCA : 1.40 
U.S. Trunk Lines 1.74 1.80 


335. 878. 
28. 1 


x) Caribbean and Hawaiian Airlines not included. 

®) Property and Equipment without deductions for depreciation for the period 
1946-1948 and Net Property & Equipment for the period 1948-1950, therefore the 
periods are not comparable. 

>») Purchase of the North Star Equipment for $12.9 mill. 

NoTE: There may be a difference between Total Revenue and the sum of 
revenues from passenger, cargo and mail, because the total revenues include also 
non-scheduled revenues and these figures are rounded. 

‘ Source: As in Table 1 and for the national income in Canada and the United 
tates: 
National Accounts, Income and Expenditure, Preliminary 1950, 
Dominion Bureau of Statistics, Ottawa. 
Survey of Current Business, July, 1950 and February, 1951. 
U.S. Dept. of Commerce, Washington, D. C. 
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considering this index, it is necessary to include the whole system 
(domestic and overseas) . 

For T.C.A. this index is increasing in absolute values and relatively 
to the U. S. trunk lines as may be seen from Table 2, disregarding the 
low level in 1947 owing to the purchase of North Stars for $12.9 


millions. 


Only the net book-value of the property and equipment was avail- 
able for the trunk lines for 1949 and 1950. 














Revenue Ton-Mile related to Wages and Salary. In 1948 T.C.A. 
reached 106.7 i.e., 3.25 x 100 + 3.35 x 0.909, percent of trunk lines 
output in revenue ton-mile per U. S. dollar spent on salaries and 
wages, (for the period 1946-1950, it was assumed Canada $ = 0.909 
U. S. $). This index is probably a better indication of organization 
efficiency than the relation to number of employees which disregards 
the expense for that purpose. 

The rate of progress of this factor is the most striking of all factors 
of traffic and income previously discussed. However, no data are 
available for the trunk lines for the 1949-1950 period. 












Total Revenue related to the National Income. No single index 
or series of numerical factors can define adequately the position of any 
of the transportation modes in the national economy, especially if 
such means have been in operation only during the last thirty years. 
It may be said that transport in the economy has more imponderabilia 
than any other industry. The total transportation revenues do not 
show how the pattern of many industries was decided by transportation 
activities. 


With these reservations, a single index was chosen to make possi- 
ble at least a very general appraisal of the relative position in the 
national economy of T.C.A. and the trunk lines. The index of total 
revenues of the carriers to the national income, seems to be suitable 
for this purpose. The upward trend of this index during the period 
1946-1950 is evident for T.C.A. and the trunk lines. (Fig. 3.) In 
1950 T.C.A. had improved its relative position in the national econ- 
omy by 72 percent as compared with 1946. The corresponding figure 
for the trunk lines is 28 percent. T.C.A. Domestic Services in 1950 
had a better relative position in the national economy than the trunk 
lines. In 1946 the reverse was true. 





























TREND IN RELATION OF REVENUES FROM DIFFERENT TRAFFIC 
AND Cost CONSIDERATION 









When the revenues from passengers, cargo (express, freight, excess 
baggage) and air mail, are taken on a weight and distance basis, i.e., 
per ton-mile, a relationship is obtained which is far removed from 
a cost ratio, even when this latter ratio could be only roughly estimated. 
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Taking in each case the revenues from a ton-mile of cargo as 100, 
we see the following trend: 


REVENUE PER TON MILE FROM CARGO COMPARED WITH THAT 
FROM PASSENGER AND MAIL’ 


Cargo Revenue per Ton-Mile = 100 
Year 1946 1947 1948 1949 1950 
T.C.A. Passenger TA 85 96 101 126 
Mail 419 428 319 252 287 


Trunk Lines Passenger 131 167 229 241 217 
Mail 152 224 321 549 452 


United Air Lines Passenger 151 179 262 282 260 
Mail 145 161 412 296 269 


The upward trend of T.C.A.’s ratio of passenger revenue versus cargo 
revenue on weight basis, in 1950, is nearly in the same place as the 
corresponding ratio of the trunk lines was in 1946, but the mail-cargo 
ratio is nearly equal to that of United Air Lines, which may be con- 
sidered as the forerunner in trends for the trunk lines. (But with the 
new mail rate of $0.45/ton-mile for the Big Four, the mail-cargo 
ratio for the United Air Lines will decrease probably up to 175). 


Equal revenue for one ton of passenger and mail seems to be a 
goal for T.C.A. and for U. S. trunk lines. For T.C.A. the trends indi- 
cate that this may be reached in 1952, close to a ratio of 140, which 
seems to be rather low. This could be improved by slowing the rate 
of decrease of the mail-cargo ratio and speeding up the passenger- 
cargo revenue per ton-mile relationship. If the railway revenue ratio 
on ton-mile basis for passenger-mail-cargo-revenue is as 5:3:1, the 
airlines, after reaching in a few years, the United Air Lines position 
of 1950, i.e., the ratio 3:3:1, will drive to the next step, probably 
3.5:3:1. (It may be recalled that the Ernst & Ernst report on mail-pay- 
subsidy, based compensatory mail rate on the first class passenger fare 
structure and treated cargo as a fill-in service) . 

However, it must be remembered that space requirement (cubic 


feet) for unit weight is 5.3 higher for passengers than for cargo or 
mail®). Besides the value per pound and loading density, there are 





7 Cargo revenue of the United Air Lines was compiled from the United Air 
Lines Annual Report—1950, as a weighted average from express and freight 
revenue. In 1950, revenue per ton-mile was $0.58 for passenger, $0.60 for mail, 
$0.34 for express, $0.19 for freight, with a weighted average of $0.22 for cargo 
(express and freight). 

8 Passenger space requirement of the B.O.A.C. “Argonaut” (built in Can- 
ada) is 0.42 cu. ft./Ib. of passenger weight, and space requirement (i.e., recipro- 
cal of the loading density) for cargo according to the S.B.A.C. formula is) 
.079 cu. ft./lb. of cargo. In the A.T.A. recommendation this is increased to 
1.1 cu. ft./Ib. of cargo or baggage. On freighter aircraft like Bristol Freighter 
of Fairchild Packet, the cargo space requirement is much higher than S.A.B.C. 
or A.T.A. standards, owing to the galley allowances. 
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other factors which have a decisive influence on transportation of a 
particular commodity by air.® 


No wonder that on the railways, where more experience has been 
accumulated in accounting and where passengers have more room, 
“figuratively speaking — the average railroad express rate makes it 
five times as cheap to ship one-self rail express as to buy a Pullman 
ticket." 

Passenger transportation on the railways is only a small fraction 
of goods carried, (the opposite is true for the air carriers) , and mostly 
passenger fares are below fully allocated expenses, but in many in- 
stances passenger revenues are above the out-of-pocket cost, thus con- 
tributing to the overheads. However, cost allocation to passenger trains 
— likened to the air mail — is a very arbitrary procedure, because most 
costs are common to all services. 


The aircraft power requirements for a given speed and gross- 
weight are, broadly speaking, directly proportional to the frontal area. 
One pound of passenger weight requires 5.3°/8 = 3.04 times more 
engine power than one pound of air cargo. If so, by dividing by 3.04 
all power expenses (fuel, oil, engine labor, material and depreciation) 
and deducting the Passenger Service Account, the reduction in total 
expense of the T.C.A. Domestic system in 1949 would be as high as 
22 percent, if instead of passengers an equal amount of ton-mile of 
cargo had been flown, this figure may be considered as a minimum 
because no saving is accounted for in respect of sales expenses, up- 
keeping of cabin equipment, and flight insurance, which expenses are 
certainly higher for passenger transportation than for cargo. (Only 
air-express includes pick-up and delivery cost, which is not borne by 
the airlines in the case of passenger movement.) 


This theoretical estimate of at least 22 percent lower cargo trans- 
portation cost than passenger is supported by British European Air- 
ways’ experience, which shows that the total operating cost per ca- 
pacity ton-mile for the “Passenger” Dakota (42.8d/C.T.M.) is 26.2 
percent higher than for the “Freighter” Dakota (33.6d/C.T.M.) on 
the same stage lengths. (Average stage length 166 miles and yearly 
utilization 1,750 hours.) The variable costs (cruising plus landing 
cost) for the “Passenger” Dakota are 33.6 percent greater than for the 
Freighter. By increasing the utilization to 3000 hr. per year, the dif- 
ference in total cost per available ton-mile between “Passenger” and 
“Freighter” version of the Dakota is increased to 28 percent. For a 











































®C.A.A. Report: DOMESTIC AIR CARGO, Washington, D. C. 1948, analy- 
ses for such factors as: 1) Concentration of source of supply, 2) Distance to 
market, 3) Ability to absorb transportation charges (measured by the differ- 
ence between wholesale price of the product and the cost of wages or materials 
for producing it), 4) Perishability or seasonability. A fifth factor mav be added: 
susceptibility to pilferage (see Air Transportation, April, 1951, p. 10). 
“a T. Wolfe: AIR TRANSPORTATION, p. 478, McGraw-Hill, New York, 
11 The information regarding Dakota Passenger and Freighter was kindly 
given by P. G. Masefield, Chief Executive of B.E.A., in a letter of April 16, 1951. 
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larger aircraft this difference will be still higher,’* especially if the 
aircraft was originally built for cargo transportation. Present ground- 
costs of cargo handling are undoubtedly high, but passenger handling 
in the impressive offices maintained by some of the airlines is unlikely 
to be less expensive. 


CONCLUSION 


All things considered, it is a reasonable deduction that T.C.A.’s 
rate of progress as related to the trunk lines’ operations has had an 
upward trend during the period of 1946-1950; such an achievement 
speaks for itself. But speeding up the replacement of fleets by the 
trunk lines with an aircraft of a higher working capacity that may 
double the present total available seat-miles, will make the relative 
progress for T.C.A. more difficult in the future than it has been in 
the past. 


The impact of defense preparations on the 1951 air traffic increase 
cannot be assessed at present, but it seems probable that it will slow 
down in 1952, thus the rate of progress will be closer to the 1946-1950 
trend lines than to the spectacular results of 1951. 





12 The total cost per mile in 1949 of the C-54 (cargo) operated by Flying 
Tiger was $1.16 against $1.56 (average from 13 trunk lines) for the DC-4 (pas- 
senger). Thus DC-4 passenger is approximately (as the depreciation methods 
may differ) % higher in total operating cost per mile than its cargo version. 
It is obvious that per ton-mile the difference will be still higher. (Compiled from 
oe ey K. E. Kast’s paper: “The Air Carrier’s Problem” Air Transportation, 

ay, ; 
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™ need for remedial aviation liability legislation to be applicable 
“AFTER” accidents occur should in no way be confused with the 
need for safety measures “BEFORE” accidents occur, i.e., of developing 
safer aircraft, training better pilots and formulating more effective 
traffic and airport control. 


Accident records show that substantial progress has been made 
in decreasing the rate of accident frequency. This improvement 
should continue in all forms of civil aviation. Notwithstanding, con- 
sidering the presence of human error and of mechanical failure, and 
the hazards of atmospheric disturbances, there will always remain the 
possibility of accidents as long as man flies by mechanical means. 
“AFTER” the accident happens, no amount of prevention or safety 
measures can undo the resulting damage. From that point on, the 
Federal Government or the States, through their respective legisla- 
tures, should implement the accident prevention program by a judi- 
cial process which will provide compensation to the victims of aviation 
accidents commensurate with the importance of the social problem 
involved. 


In Part I of this Article eight factual and legal issues were con- 
sidered dealing with interrelated arguments that have been advanced 
in support of and in opposition to the adoption in the United States 
of special aviation liability legislation. This discussion was condensed 
from the writer’s study for the CAB, published in 1941, and at that 
point in the discussion of issues it had been shown that the common 
law rules of negligence and proximate cause applicable to torts on 
land and to passengers of common carriers were not particularly well 
adapted to accidents occurring in any modern form of transportation. 
In an alarming percentage of accidents the victim fails to recover what 
he should, and in a few cases he receives more than compensatory dam- 
ages due to fortuitous circumstances which frequently have little or 
nothing to do with his deserts or the merits of his claims. Expense, 
delay, and uncertainty of the application of common law principles 
do in fact work hardship upon plaintiffs in all transportation negli- 
gence suits. 


However ill adapted these common law rules appear, this writer's 





* Continued from 19 J. Arr L. & C. 166 (1952). 
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original study for the CAB recognized that these rules were working 
out as satisfactorily with respect to aircraft accidents, and only as 
satisfactorily, as these same “‘old’”’ rules have worked out for other 
modern forms of transportation. The 1941 study discredited the con- 
tention that there are fundamental grounds for according aviation 
accidents a treatment different from that which should be accorded 
to railroad, motor bus, and private automobile accidents. As a result, 
aviation liability legislation must be looked upon as an effort, in one 
field of transportation, to effect a reform or improvement of rules of 
tort liability along lines which might be equally suited to other forms 
of modern transportation. The fact that any legislation recommended 
for modernizing aviation liability standards and procedures may have 
ramifications in other fields of transportation should be no reason for 
delaying its application to aviation if found presently desirable for the 
victims of aircraft accidents, for the aviation industry, and for the 
general public. 

Less serious social adjustments will have to be made in putting 
into effect legislation embodying radical changes in the principles of 
liability governing aviation torts than if such principles affected other 
common forms of transportation because (1) air transportation, as 
an industry, is relatively smaller and is still in its developmental period 
as compared with the railroad and bus industries, (2) private aircraft 
are not yet as commonly used as private automobiles, and (3) due to 
these conditions, the total number of casualties and the total value 
of property damage attributable to civil aviation is relatively small 
compared with other forms of transportation. 

There remains to consider, in Part II of this article the issue of 
constitutionality of special aviation liability legislation and the merits 
of incorporating such a proposal in a federal rather than a uniform 
state statute. These are numbered issues nine and ten. 


9. Do Constitutional Limitations Render Invalid Either State or Fed- 
eral Remedial Aviation Liability Legislation Embodying a System 
of Limited Compensation? 


A. Contentions Supporting State Legislation. Any system of uni- 
form state legislation predicated upon principles of absolute limited 
liability and compulsory insurance is certain to give rise to questions 
of its validity under the Federal and State Constitutions. In general 
a state aviation liability statute would be a proper exercise of the State's 
police power in the absence of congressional legislation. This is merely 
the equivalent of saying that the State is competent to enact legislation 
governing tort liability as a means of preserving the public health and 
safety. 

The reported cases support the proposition that the imposition of 
absolute liability upon the aircraft operator would not be a denial of 
due process of law under the Federal Constitution, if it can successfully 
be contended that the operation of aircraft is an ultrahazardous activity 
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as to the persons for whose benefit absolute liability is imposed. The 
peculiar nature of the hazards imposed and the inability of the person 
exposed to it to protect himself in the exercise of reasonable care seems 
to be the constitutional basis for the imposition of absolute liability. 
That aviation ranks as an ultrahazardous activity is the opinion ex- 
pressed in the Restatement of the Law of Torts (1938). There is little 
or no precedent indicating whether absolute liability may be imposed 
upon the aircraft operator if aviation is not classified as an ultra- 
hazardous activity. 

The equal protection clause of the Federal Constitution would not 
inhibit the imposition of such absolute liability upon operators of air- 
craft so long as no discrimination among operators was involved and all 
operators falling within the same classification were treated alike. 


No point seems ever to have been made that the imposition of abso- 
lute liability upon an interstate carrier by a state statute constituted an 
unjust burden upon interstate commerce. It would not seem that such 
would be a valid objection if it be determined that the imposition of 
such liability is a proper exercise of the police power of the State, for 
any regulation of interstate commerce would be purely incidental. 


Statutory limitations on recovery for death do not seem to be in 
conflict with the United States Constitution, but whether such limita- 
tions upon recovery for personal injuries or damage to property are 
valid is perhaps open to some question. In the absence of a state con- 
stitutional prohibition against legislation limiting the amount of recov- 
ery for death, there would seem to be no constitutional question in- 
volved in the proposed limitations upon the amount recoverable for the 
death of a person on the ground or a passenger in the plane. With 
respect to a statutory limit applicable to non-fatal injuries, the Federal 
statutes imposing limitations upon the liabilities of ship owners and 
the state statutes limiting the recovery of injured employees under the 
Workmen’s Compensation Law may be urged as precedents. Neither 
of these situations is strictly analogous to the point involved herein 
and the question of the right of an injured party to compensatory dam- 
ages is still undetermined. Limited liability would certainly be con- 
trary to the constitutions of several states and the alternative sections 
provided in the proposed Uniform Aviation Liability Act of 1938 for 
use in such states would themselves be open to challenge on the basis 
that they were not inherently voluntary. 


As to compulsory insurance imposed upon interstate carriers for the 
protection of the public within a state, there seems to be no doubt of 
its validity, for the securing of such protection to the public, i.e., third 
persons and property on the ground, is a proper exercise of the state 
police power and any regulation of interstate commerce which arises 
therefrom is purely incidental. However, any attempt to impose upon 
interstate carriers the duty of carrying liability insurance for the protec- 
tion of interstate passengers and shippers would appear to be question- 
able as being an attempt directly to regulate interstate commerce, and 
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as such, invalid under the Federal Constitution. As applied to purely 
intrastate carriers, the requirement of either type of insurance would 
seem to be a valid exercise of the police power of the State. The com- 
prehensive system of liability established by the proposed Uniform 
Liability Act of 1938 in attempting to distribute more equitably the 
risks involved in aviation is analagous to the broad social policy upon 
which the Workmen’s Compensation Laws were upheld. 


Contentions Supporting Federal Legislation. The power of Con- 
gress extends to the regulation of the liability of air carriers and of 
operators of other aircraft coming within the interstate and foreign 
commerce grant of power to Congress and other constitutional grants 
of power. A valid Federal enactment would have the virtue of avoid- 
ing all questions of conflict of law. 


The validity of any regulatory statute depends upon the extent of 
the Federal power. Presumably this power extends to the regulation 
of all air carriers and other operators of aircraft engaging in “air com- 
merce” as defined in section 1 (3) of the Civil Aeronautics Act of 1938 
as regards their liability with respect to passengers, cargo, and baggage; 
in this connection there is a regulation of interstate commerce per se. 


Furthermore, a strong argument can be made on principle, though 
it must be admitted that conclusive authority is lacking, that the Fed- 
eral Government, which owns and maintains the airway facilities in the 
interest of safety and of the furtherance of air commerce, may, for the 
purpose of promoting these objects, exercise complete control of any 
aircraft which enters such airways. Under recent decisions of the 
United States Supreme Court, it would seem that a properly drawn 
Federal statute could extend the Federal power still further, so as to 
include all aircraft which use any part of the navigable air space of the 
United States. In any event, it is clear that once the essential Federal 
power to regulate the commerce in question is established the form 
of regulation adopted may go beyond purely navigational aspects of the 
commerce and impose a variety of conditions not directly relating to 
navigation. 


There seems to be little question as to the power of Congress to 
regulate the rights and liabilities as between an air carrier and passen- 
gers carried and the shipper of goods and baggage. Whether Congress 
may validly regulate the liability of an interstate operator to persons 
and property on the ground cannot be categorically answered. Appar- 
ently the regulation of the liability of an air carrier to persons and 
property on the ground may even be justified as a regulation of inter- 
state commerce per se if Congress declares that interstate commerce 
is involved. Whether or not it would be justified as a means of remov- 
ing a burden upon interstate commerce is largely dependent upon the 
factual situation which could be developed in support of the proposi- 
tion. This would depend in turn upon whether or not it were possi- 
ble to convince the courts that the present confused state of the law of 
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liability among the various states is in fact a burden upon the opera- 
tions of interstate carriers. 

Any liability statute that Congress may properly enact, if it em- 
braces the principle of absolute liability, would be open to the same 
questions under the Fifth Amendment as are involved in similar state 
legislation under the Fourteenth Amendment. Similarly, limitations 
of liability in a Federal statute would involve the same questions as 
those heretofore presented in relation to a state statute imposing limi- 
tations upon recovery. The power of Congress to require interstate 
carriers to carry insurance against liability to passengers and shippers 
and to third persons bearing no contractual relation to them is estab- 
lished under the Federal Constitution regardless of whether Congress 
has authority to regulate the liability itself. 

In conclusion, it should be pointed out that all of the principles 
embodied in either a State or Federal system of limited compensation, 
i.e., absolute liability, limitation of recovery, and compulsory insurance, 
must be sustained in order for the system to function. As a result, in 
passing upon the constitutionality thereof, a court would very likely 
not pass upon the constitutionality of each principle separately, but 
would treat each principle as an essential part of a new system of lia- 
bility designed the better to distribute the losses attributable to civil 
aviation. The Workmen’s Compensation Laws were treated in this 
way by the United States Supreme Court. 


Appraisal. The principles of absolute liability and of a maximum 
limit on the amount of recovery 2re the two most important principles 
involved in a system of limited compensation and represent the most 
radical departure from common law principles. Both Federal and 
State legislation embodying these principles are confronted with sub- 
stantially the same constitutional law problems and none of these diffi- 
culties appear to present such obstacles as to render it inadvisable to 
recommend legislation incorporating these principles if other consider- 
ations make the legislation desirable. With respect to compulsory in- 
surance, a state aviation liability act might be held to create an uncon- 
stitutional burden upon interstate commerce. In the light of recent 
United States Supreme Court decisions it seems probable that a Federal 
act regulating the liability of interstate operators with reference to per- 
sons and property.on the ground would be upheld. 

If a Federal statute comprehends only aircraft employed as instru- 
mentalities of interstate or foreign commerce, there appears little ques- 
tion as to the extent of Federal power. However, it would be desirable 
to go further in order to obtain an act that would bring all aircraft 
within the scope of a single legislative standard. Although no Federal 
act has attempted to regulate all aircraft, recent decisions of the Su- 
preme Court would indicate that Congress has such jurisdiction under 
the commerce grant of power, as being a reasonable regulation of in- 
struments utilizing a medium of interstate commerce. 


There appears no evident reason in fact or policy why the national 
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power over navigable air space should not be coextensive with the 
national power over navigable waters. It would therefore seem that 
constitutional limitations do not impose insurmountable obstructions 
to proposing any reasonable type of a comprehensive system of aviation 
liability legislation. 


10. Is a Federal Aviation Liability Statute More Desirable Than Any 
Form of State Legislation, Whether a Uniform State Act or Not? 


A. Contentions Favoring Federal Legislation. Any form of lia- 
bility legislation is of such a controversial nature that it cannot be 
anticipated that it will be adopted by any substantial number of states 
for many years and for this reason the desired uniformity of liability 
standards will not be attained through state action in the near future. 
Even though adopted by all of the states, many state legislatures may 
be expected to introduce various modifications, and thus defeat com- 
plete uniformity. 

Under any system of state laws, unless a uniform act be adopted 
by all 48 of the states, there will continue to be present many questions 
of conflict of laws. At the present time, the contracts of carriage of 
interstate air carriers are subject to varying interpretations as to vali- 
dity, depending upon the conflict of laws rules in force in the states 
wherein the contract is litigated. On the other hand, any attempt by a 
state statute to give extra-territorial effect to conditions attached to a 
contract of carriage, such as is contained in the proposed Uniform 
Liability Act of 1938, would do nothing to clear up the difficulty be- 
cause of the confusion in the interpretation of the full faith and credit 
clause. 

A Federal law governing the liability of interstate air carriers and 
other aircraft coming within the Federal jurisdiction would not be open 
to conflict of laws difficulties for the reason that no state may refuse 
to enforce a Federal law regardless of its terms upon the basis that the 
public policy of the state is contrary to the enactment of such legislation. 

Commercial transportation by aircraft of persons and property is 
essentially interstate in character, and the relations of the air carrier 
to his passengers should be regulated on a national and not on a state 
basis. By a single Federal statute, the enactment of which could prob- 
ably be secured as easily as the enactment of such a liability statute in 
many individual states, a uniform system of liability may be secured 
which is applicable to all aircraft coming within the interstate and 
foreign commerce power of the Federal Government. 

Possible constitutional difficulties involved in enacting Federal avia- 
tion liability legislation, including legislation with reference to persons 
and property on the ground, may not be regarded as serious in the light 
of recent United States Supreme Court decisions. 


B. Contentions Favoring State Legislation. The present conflict 
of laws difficulties are not serious and have given rise to practically no 
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litigation, and therefore this aspect of the problem can be ignored. 
In addition, if state liability legislation is otherwise considered desira- 
ble, the conflict of laws difficulties involved therein may perhaps be 
eliminated by a Federal act supplementing the state legislation which 
would prescribe the effect, pursuant to Article IV, Section 1 of the Con- 
stitution, of state legislation in the courts of other states. This does not 
involve enacting a complete Federal liability statute. 

Liability being a matter of common law and dependent upon local 
social policy, should be left to the individual state. This is particularly 
true of the liability of the aircraft operator to persons and property on 
the ground within the state. The regulation of the liability of aircraft 
operators, including interstate operators, to persons and property on 
the ground, is not within the interstate commerce power of the Federal 
Government, and a Federal statute would not extend to the liability 
of aircio!t operators carrying passengers exclusively in intrastate opera- 
tions until it is demonstrated that Federal power extends to all phases 
of private and intrastate flying. The constitutional difficulties involved 
are so serious that it is not desirable to recommend such legislation in 
preference to the proposed state legislation. 


Appraisal. Uniform State aviation liability legislation is believed 
inadvisable for the following reasons: 

(1) The vast majority of aircraft operations is undoubtedly 
within the power of the Federal Government to regulate, and such 
regulation may be effected by the enactment of a single statute; 

(2) State legislation in the field of aviation liability would 
not bring about uniformity because the controversial nature of the 
proposals involved would prevent uniform adoption. 

(8) While the aircraft operators’ liability with respect to per- 
sons and property on the ground may ordinarily be a proper field 
for State legislation, it is believed that such liability may be regu- 
lated as an incident of general Federal regulation of aviation lia- 
bility. Even if it may not be so regulated, the infrequency and 
small amount of damage now caused by aircraft to persons and 
property on the ground does not warrant the effort of obtaining 
uniform legislation by the 48 states, particularly in view of the 
fact that persons and property on the ground appear in practice 

to receive adequate protection from the courts. 


COMPREHENSIVE FEDERAL AVIATION LIABILITY AcT RECOMMENDED 


The author’s study for the CAB in 1941 concluded that a system 
of limited liability, coupled with compulsory insurance, established 
by Federal legislation, would be the most feasible and desirable solu- 
tion of the aviation liability problem and its adoption would be in 
the best interest of aviation and the general public. The author rec- 
ommended, therefore, that the Civil Aeronautics Board recommend 
the enactment of a Federal Aviation Liability Act which would be 
applicable to all aircraft that may be brought within the scope of the 
commerce power of the Federal Government and which would embody 
the legal principles hereinafter outlined. 
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The Warsaw Convention of 1929 which the United States ratified 
in 1934 and which governs certain liabilities of United States airlines 
in foreign air transportation, was not recommended as a model to 
follow in drafting legislation for domestic flying in the United States. 
The standard of liability found in that Convention is somewhat simi- 
lar to that hereinafter considered, but the phraseology of the translated 
text frequently leaves the rights of both injured parties and operators 
uncertain and would give rise to much interpretive litigation. 

At the outset it should be emphasized that the comprehensive fed- 
eral legislative program recommended in 1941 was iooked upon then 
as a completely new method of handling claims for damages arising 
from civil aviation accidents and it was urged that the several legal 
principles involved should be considered as integral and inter-related 
parts of the system. This inter-relation will appear from the following 
discussions. The constitutionality of the entire system, rather than of 
its component parts, should be the subject of inquiry if the suggested 
legislation is challenged. 


A. Standards of Liability in Recommended Federal Statute 
(1) Persons on the Ground. 


(a) Persons on the ground (not on a landing area of an estab- 
lished airport) should be compensated for injuries directly attributable 
to the operation of aircraft, irrespective of the aircraft operators’ neg- 
ligence. This should include injuries and damages due to forced 
landings, crashes or objects or persons falling from aircraft in flight, 
but not necessarily claims arising from the alleged nuisance of ordi- 
nary flight. It is believed that the imposition of absolute liability by 
legislation under such circumstances involves no departure from law 
as it is now developing. As far as is known, the courts have consistently 
rendered judgments for the plaintiffs and have held the aircraft oper- 
ator liable for direct, and generally consequential damages, in all cases 
of direct contact by aircraft with innocent persons and property on 
the ground who were not at the time on an established landing area. 
The proposal would also have the desired effect of eliminating the 
confusion in legal theories prevailing in the decisions of the courts 
that have considered this liability." Important as the continued devel- 
opment of civil aviation is believed to be, no convincing reason has 
been presented why it should be subsidized at the expense of the 





1 The legal theories are not always clear upon which the liability of the air- 
craft operator for crashes and forced landings has been established. Both a 
“crash,” occurring while the aircraft is completely out of control of the pilot, 
and a “forced landing,” may be considered a “privileged trespass” for the pur- 
pose of saving life and under common law doctrine an operator in such a case 
may only be liable for actual damages. Or the crash may be considered an 
unintentional and non-negligent entry, and therefore, an “accidental intrusion” 
for which no liability results at common law unless aviation is classified as an 
“ultra-hazardous” activity. Of course, if negligence on the part of the operator 
is proved, liability is established. 
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luckless victim on the ground who, without participating in aviation 
in any way, is injured by an aircraft accident even though not attrib- 
utable to the fault of the operator. 


(b) Persons who voluntarily go upon the landing area of an 
established airport ordinarily do so with knowledge of its use by air- 
craft, and assume certain risks of accidental harm to themselves. They 
should, therefore, be entitled to recover only when the aircraft oper- 
ator is negligent, i.e., fails to exercise ordinary care. This should in- 
clude other aircraft on the airport ramp and on the taxi-ways, includ- 
ing their passengers. This recommendation likewise does not involve 
a departure from present law. 


(2) Passengers and Guests of Common Carriers by Air and Private 
Aircraft. 

(a) Passengers of Common Carriers by Air, in voluntarily select- 
ing air transportation, assume certain risks of unavoidable harm, and 
as a result it is believed that “common carriers” by aircraft should 
not by legislation be made responsible to their passengers for injuries 
attributable to such risks. Accordingly the injured passenger is en- 
titled to no compensation whenever the operator can show that the 
accident was due to vis major (Act of God), or the negligent act of 
a person not associated with the operator. Conversely the revenue 
and the non-revenue passenger should be permitted to recover when 
his injury is due to the operator’s failure to exercise the highest degree 
of care for his safety. This standard should be applicable to both 
revenue and non-revenue passengers. The imposition of absolute 
liability to passengers in the manner suggested by the 1938 Uniform 
State Aviation Liability Code does not appear necessary in order to 
remove the serious difficulties and uncertainties now encountered by 
passenger plaintiffs in aircraft negligence suits. 

The burden of persuasion should be fixed so that the airplane 
operator would be liable in a suit brought by the passenger unless the 
operator proves affirmatively and convinces the trier of the facts that 
the injury or death of his passenger — 


(a) did not approximately result from his failure to live up 
to the standard of care indicated, or 


(b) was in part due to the wilful misconduct of the pas- 
senger or his failure to obey reasonable regulations of the oper- 
ator actually brought to the passenger’s attention. 


In considering the constitutionality of a statute embodying this 
standard of liability it is believed that it should be looked upon as 


The American Law Institute, in its Restatement of the Law of Torts, 
classified aviation as an ultra-hazardous activity for which absolute liability 
attaches for injury to third persons or property. Many legal scholars and jurists 
do not accept the ultra-hazardous classification of aviation, but agree that the 
aviator should be liable, regardless of his own fault, to the innocent person he 
injures on the surface of the earth. 
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more than a procedural change and should be considered a change 
in the substantive standard of liability, i.e., absolute liability with 
recognized defenses upon presentation of specified proof. Under the 
standard of liability suggested, the injured passenger or his represen- 
tative would not hesitate to bring a suit in court if an unreasonably 
low settlement was offered by the aircraft operator or his insurer. Pre- 
war studies of government accident files, which were made to deter- 
mine the percentage of total passenger accidents due to the negligence 
of the operator, give little indication of the percentage of passenger 
claims that could be successfully established under such a standard of 
liability. However, under the recommended standard it is difficult to 
see how more than a small percentage, not over 10% to 20% of fatal 
claims, would be defeated. Efforts now being made to promote safety 
by all parties interested in civil aviation should and do tend to reduce 
the number of accidents due to vis major and undetermined causes, 
and as accidents become progressively fewer the proportion that will 
be due to human failure of the flight personnel or others controlling 
the actual operation of the aircraft may be expected to become more 
numerous. The statute should, insofar as practicable, define what is 
meant by the “highest degree of care.” 


(b) Revenue Passengers of Private Air Carriers should be per- 
mitted to recover where their injuries are due to the operator’s failure 
to exercise “ordinary care” under the particular circumstances. The 
burden of persuasion should be fixed in the same manner as hereto- 
fore suggested with respect to passengers of air carriers. The private 
operator would therefore be liable unless he proves affirmatively that 
the injury or death of his passenger (a) did not approximately result 
from his failure to live up to the standard indicated, or (b) was in 
part due to the contributory negligence or wilful misconduct of the 
passenger or to his failure to obey reasonable regulations of the oper- 
ator actually brought to the passenger’s attention. It would be advis- 
able for the statute to indicate the difference between “highest degree 
of care” and “ordinary care” and perhaps between ‘common carrier” 
and “‘private carrier.” 


(c) Guests of Private Aircraft Operators assume all ordinary risks 
of air travel and should be permitted to hold the operator liable only 
for injuries due to his “gross negligence” or “wilful misconduct,” such 
as flying intentionally or negligently in violation of Civil Air Regu- 
lations. By the term “‘private carrier” we include commercial and 
non-commercial operators. The burden of persuasion should be upon 
the passenger to prove the fault of the operator, and contributory 
negligence or wilful misconduct on the part of the passenger should 
be defenses available to the operator. 


(3) Property on the Ground and Property Carried in Aircraft 


(a) With respect to damage to property on the ground the air 
craft operator should be liable regardless of negligence as he is in the 
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case of persons on the ground. (b) With respect to loss of or damage 
to baggage and personal effects of aircraft passengers, the operator 
should be liable according to the same standards and under the same 
necessity of proof as govern his liability to the person of the passenger 
whose baggage and personal effects are involved. (c) With respect 
to goods shipped by aircraft, including air express, the liability of the 
air carrier should be the same as that of the surface carrier, i.e., gen- 
erally that of an insurer where the common carrier status is established. 
No standard of liability should be established by statute with respect 
to mail carried pursuant to arrangements with the postal administra- 
tion of a government. 


(4) Liabilities Arising Out of Collision of Two or More Aircraft 


(a) Passengers and Shippers shoud be permitted to recover from 
the operator of the aircraft which each uses in accordance with the 
principles set forth in section A(2) and A(3). With respect to the 
liability of the operator of the other aircraft involved in the collision, 
the passengers or shippers of the first aircraft should be entitled to 
recover from the second operator only when they can prove that the 
other operator failed to exercise the required standard of care. In 
this case, the burden of persuasion should be on the claimants to 
show negligence. 


(b) Persons and Property on the Ground. In the first instances, 
each operator should be liable regardless of negligence, for the dam- 
age caused by his own aircraft to persons and property on the ground. 
This liability should extend to the proximate damages due to the 
faulty navigation of one aircraft causing a second aircraft to crash 
although the first continues in flight. If injury and damage on the 
ground is due to the impact of both aircraft, and the damage caused 
by each cannot be established, both aircraft operators should be jointly 
and severally liable. 


(c) Operators, as Against Each Other. Between the operators 
involved in a collision of aircraft the liability of the one to the other 
should be predicated upon the principle of comparative negligence 
and the damages so prorated between operators should include the 
damages to each aircraft, to passengers and flight personnel and to 
persons and property on the ground. The degree of care owed by 
each operator to the other is that of ordinary care under the circum- 
stances. When the aircraft collision is due to the negligence of one 
of the operators, that operator alone should be liable to the other 
operator. If the collision is due to the negligence of both operators, 
the liability of one to the other should be in proportion to the com- 
parative degree of each operator’s negligence. 

The principle of comparative negligence is found in admiralty 
practice and in dealing with marine collisions is considered superior 
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to the common law rule of contributory negligence. This principle 
is suggested here because of the apparent similarity between the lia- 
bility of operators of aircraft and of ships arising out of collisions. 
The amounts involved will usually be large, especially if losses have 
occurred to passengers and to property on the ground. It is recognized 
that it will be difficult for the courts to weigh and determine the de- 
grees of negligence of several operators, as the proximate causes of 
aircraft collisions do not lend themselves to comparative measurement. 
When such difficulties are insurmountable following the admiralty 
rule, the statute should provide for the equal sharing of liability, up 
to the respective limits of liability hereinafter suggested. When there 
is considerable difference in the value of the aircraft the principle 
works to the disadvantage of the operator with the less valuable craft. 
However, this result seems preferable to the common law rule of 
contributory negligence which leaves each party to bear his own loss 
even though the collision would have occurred had one operator not 
committed (or omitted) what the court considered mere contributory 
negligence. 


(5) Scope of Substantive Liability Provisions of Recommended 
Federal Statute 


The standard of liability and the burden of proof suggested for 
each of the foregoing situations should be made exclusively applicable 
by the Federal Statute to all aircraft coming within the purview of 
the Commerce power of the Federal Government. The statute should 
expressly provide that this include all aircraft (a) engaged in inter- 
state or foreign commerce at the time of the accident (including within 
this particular category all interstate and foreign flights), (b) rea- 
sonably classified as “instrumentalities of interstate or foreign com- 
merce,” i.e., aircraft generally operated in interstate or foreign com- 
merce, or (c) being flown in the navigable airspace or on a designated 
civil airway of the United States. Few, if any, aircraft will fail to 
come within one of these categories, but, of course, the liability of 
aircraft not coming therein would not come within the scope of the 
statute. 


Recent decisions of the United States Supreme Court indicate 
that the court would uphold the imposition of the foregoing standards 
of liability with respect to the above enumerated classes of aircraft 
operators as a reasonable regulation of interstate commerce per se, 
and also as a proper regulation of intrastate activities designed to re- 
lieve interstate commerce of the burden of conflicting local tort 
liability. Such legislation may also be considered as a “condition” 
which Congress may prescribe as an incident to the exercise of its 
power under the commerce clause of the Constitution. 
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B. Measure of Damages and Limitation on Recovery in 
Recommended Federal Statute 


Damages to all persons and property should be compensatory 
only, and, except with respect to the minimum liability suggested for 
death and weekly benefits, should depend upon proof of injury, dis- 
ability, dependence or earning capacity, i.e., the common law measure 
of damages prevailing in the state wherein the injury occurred. Gross 
negligence on the part of the operator or his servants should not 
deprive the operator of the benefits of the suggested statutory limits 
upon the amount of damages recoverable.” 


(1) Limit of damages with Respect to any one Passenger or Other 
Person. 


For the death of all persons, both passengers and persons on the 
ground, directly attributable to the operation of aircraft, there should 
be a minimum and maximum limit placed upon the amounts recov- 
erable, for example, $2,500 minimum and $20,000 or $30,000 max- 
imum. 

With respect to non-fatal injuries to passengers and persons on the 
ground directly attributable to the operation of aircraft, recovery 
should consist of (a) expenses incurred as a result of the accident to 
the extent of $3,000 to $5,000, including hospital, medical, doctor, 
ambulance, and nursing services; (b) payment of a fixed amount for 
designated dismemberments or the loss of eyesight; and (c) compen- 
sation payments during the period of incapacity varying between 
specified amounts per week, depending upon the number of depend- 
ents and the earning capacity of the injured person at the time of 
the accident — say between $20 and $80. For substantial partial dis- 
ability impairing earning capacity a percentage of such weekly pay- 
ments should be paid. 

Imposition of such limits upon recovery follow the social philoso- 
phy of Workmen’s Compensation Acts which usually impose a limit 
upon recovery for death (as also do many of the “Death by Wrongful 
Act” statutes) and limit recovery for non-fatal injuries to an amount 
payable weekly during incapacity. Although occasionally hardship 
may result from imposing a limit upon the amount recoverable for 
a non-fatal injury, it is believed that a pecuniary limit should be 
placed upon the obligation of the aircraft operator to compensate and 
support the person incapacitated by an aircraft accident. As commer- 
cial aircraft become larger and more “crash proof” the proportion 
of non-fatal to fatal injuries will probably increase and the total 
amount paid out in settlement of non-fatal injury claims will become 
correspondingly greater. This indicates the importance of fixing a 





2If penalties are to be provided for wilful misconduct, it seems that they 
should more appropriately take the form of criminal or civil penalties imposed 
by public authority, such as those imposed by sections 901 and 902 of the Civil 
Aeronautics Act of 1938. 
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limit upon the amount recoverable for such injuries if a comprehen- 
sive system of limited liability is regarded as being generally in the 
public interest. 

Since aircraft passengers and the persons on the ground who may 
be injured by aircraft accidents will come from all stations in life, a 
single fixed recovery applicable to all persons would be arbitrary, and 
some flexibility in the limit of recovery is desirable. The administra- 
tion of a system providing for minimum and maximum limits will 
involve resort to the courts of law or to a duly authorized administra- 
tive agency with jurisdiction to fix the amount of recovery. It is be- 
lieved that such machinery, operating within the limits suggested, will 
satisfy the requirements of the Fifth Amendment. Theoretically, it 
would be advisable to have a Federal Accident Board determine the 
award, but because of the small number of persons injured and killed 
by civil aircratf now and in the forseeable future, the advantages to 
be derived from having such an agency would not appear to warrant 
the administrative expense that would be incurred. As a result the 
courts of law should be empowered to fix the award pursuant to 
statutory standards. 


(2) Overall Limit of Damages With Respect to All Persons and 
Property Injured or Damaged in One Accident 


(a) With respect to passengers, there should be no limit upon the 
total amount recoverable in any one accident since the liability should 
vary in reasonably direct proportion to the number of passengers car- 
ried and the revenue derived. 

(b) With respect to persons other than passengers, there should 
be, in addition to the individual maximum limit, an overall limit on 
the amount of recovery per accident depending on the weight of the 
aircraft used. This overall limit per accident should be applicable to 
the operator’s liability to persons on the ground and to his liability 
to other operators involved in a collision, particularly in view of the 
absolute character of the liability to persons on the ground and the 
unlimited amount of the potential hazard. The overall limit should 
be fairly high — not less than $50,000 per aircraft for light planes and 
should increase by a specified rate as the weight or horsepower in- 
creases and in no event should be less than the original cost or value 
of the aircraft. As this liability will probably be covered by insurance, 
a fixed limit to be insured is essential before the practical problem of 
writing insurance can be approached. 

Relatively high overall limits will assure recovery to all victims 
except in the event of a single accident giving rise to a catastrophy of 
great magnitude — possible, but very unlikely. Premiums to insure 
the relatively high limits here suggested will probably add only a very 
small percentage to the premiums that would be required for much 
lower insurance limits under the same standards of liability. This is 
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because it is anticipated total settlements for any one accident will 
approach the overall top limit only rarely. The average should be 
far below the limits, but on the other hand, it is desirable to provide 
insurance protection for the catastrophy victims to the extent insur- 
ance can reasonably be written. 


(3) Limit of recovery with Respect to Property 


(a) Recovery for loss of or damage to personal effects and bag- 
gage of passengers should be in the amount of actual loss or damage, 
but not to exceed $250 per passenger unless the passenger has declared 
and paid for a higher valuation.* This liability limit is designed to 
cover the value of the personal effects and baggage of the ordinary 
airline traveler, and a lower limit would not appear adequate. 


(b) Recovery for loss of or damage to, or unreasonable delay 
in the delivery of, goods shipped should be in the amount of the 
actual loss, but not to exceed $100 for any shipment of 100 pounds 
or less in actual weight, or $1.00 per pound for any shipment of more 
than 100 pounds, unless the shipper has declared and paid for a higher 
valuation. 

(c) With respect to liability for delay in delivery of baggage and 
goods carried, the carrier shall be liable in the amount of the actual 
loss for such loss as might reasonably have been contemplated by the 
parties at the time the shipment commenced, but not exceeding the 
limits suggested for total loss. No liability should be incurred by the 
carrier for failure to make prompt delivery, or for special damage for 
loss from delay which would not reasonably have been contemplated 
by the parties, unless the need for prompt delivery or the possibility 
of special damage was declared by the shipper at the time the con- 
tract of carriage was made and an additional rate of compensation 
paid, if requested. 

(d) For damage to real and personal property on the ground 
recovery should be in the amount of the actual loss, but not to exceed 
a maximum amount varying according to the weight of the aircraft. 
This overall limit per accident should also include the operator’s lia- 
bility to other operators involved in a collision for property damage. 
It is believed that the reasons advanced for a limitation on the overall 
liability with respect to persons on the ground also justify the limita- 
tion suggested with respect to property damage. 


(4) Proration of Claims 


When the damage resulting from a given accident exceeds the 
applicable overall limit, provision should be made for a pro rata re- 





3 The proposed Uniform State Liability Act suggests a maximum liability 
of $100 for baggage and personal effects, and a Federal Act that was considered 
by the A.T.A. Committee suggests $50 for personal effects and a separate $50 
limit for baggage. Considering the class of passengers usually carried by the 
scheduled air carriers these limits seem too low. 
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duction in the individual amounts of recovery to be allowed. This 
will happen only in connection with accidents involving persons and 
property on the ground or between operators of aircraft involved in 
a collision. Since separate maximum liabilities are recommended with 
respect to persons and property, and it is contemplated that these 
liabilities will be covered by separate provisions in the insurance 
policies, there need be no question of applying the proration principle 
to personal injury and property damage claims together. Difficulties 
may arise where it is necessary to prorate personal injury claims in- 
volving single payments for fatalities and periodical payments for non- 
fatal personal injuries. The final disposition of this matter will 
probably require that non-fatal injury claims be valued according 
to designated mortality tables and rates of interest. 


(5) Liability Limited by Contract 


The statute should make it illegal for aircraft operators to attempt 
to contract with passengers and shippers for a lower limit of liability 
than the limits prescribed. The operator should be permitted to con- 
tract for higher limits of liability with his passengers. 


(6) Scope of Measure of Damages and Limitation on Recovery 
Provisions of Recommended Federal Statute 


The foregoing limits of liability and procedural provisions should 
be made exclusively applicable to the operation of all aircraft coming 
within the purview of the commerce power of the Federal Govern- 
ment. Persons injured by aircraft and desiring to have recourse to 
the protection afforded by the insurance hereinafter described (sec- 
tion C) and of the benefits of the standards of liability and methods 
of proof provided in the legislation (section A) would of course be 
limited in their recovery to the maximums indicated above. 


C. Compulsory Insurance or Other Security Provisions in 
Recommended Federal Statute. 


(1) A Federal statute should vest a Federal agency with power by 
regulation to require all aircraft operators as a condition precedent 
to obtaining a certificate of airworthiness for their aircraft to present 
satisfactory evidence that the operation of the aircraft in question has 
been insured, in accordance with regulations to be prescribed by the 
agency, against the liabilities enumerated in section A and for the 
limits set forth in section B. 

Aircraft operators, pursuant to regulations of the agency, should 
be permitted to file surety bonds or to qualify as self-insurers in lieu 
of presenting insurance. Operators for whom the underwriters refuse 
to write insurance will of necessity have to comply with the latter 
regulations. Operation of aircraft without complying with the regu- 
lations relating to insurance and other security promulgated by the 
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agency should be made a misdemeanor punishable by fine. The 
agency should be vested with power to (1) prescribe the limits of 
the insurance coverage (not exceeding the limits set forth in section 
B; (2) prescribe the terms of the insurance policies to be issued, 
including a specification of defenses that the insurer may interpose 
that are not available to the insured; (3) fix the notice to be given 
the agency by the insurer before the cancelation of a policy becomes 
effective; (4) study and prescribe reasonable minimum and maximum 
premium rates; and (5) exempt, after study, designated classes of air- 
craft operators from the requirement of carrying some or all of the 
types of insurance that may be required of other classes of operators. 

In the 1941 report of the author to the Civil Aeronautics Board, 
he wrote: Nothwithstanding excellent cooperation from all interests 
concerned, the writer has been unable to obtain information upon 
which he is willing to base a recommendation for a hard and fast system 
of compulsory insurance. Therefore it is recommended that the Fed- 
eral agency (1) be placed under no duty to impose any insurance 
requirements unless and until it has satisfied itself by investigation 
that such insurance is presently desirable in the public interest, and 
(2) be permitted to exempt classes of operators from the require- 
ments of carrying insurance if the financial burden of carrying such 
insurance is found by the agency to be unduly burdensome or other- 
wise not in the public interest. Probably no insurance need be carried 
for the protection of guest passengers, personal effects, baggage, or 
goods shipped. 

Compulsory insurance is believed to be both desirable and feasible 
with respect to the aircraft operator’s liability to persons and property 
on the ground. It would assure payment of judgments to innocent 
third parties and would place the burden of such losses on civil avia- 
tion generally, including the traveling public (except exceptional 
catastrophies of great magnitude where the damage exceeds the in- 
surance limits prescribed) and not upon the luckless individual victim 
or operator. 

With respect to all types of insurance, it is believed that there is 
now a sufficient number of civil aircraft operators to spread such 
losses among the operators by insurance without undue hardship on 
any individual operator, including the private flyer. There is little 
upon which to base an estimate of the cost of the insurance here sug- 
gested, and if such a statute were adopted the initial premium rates 
would undoubtedly have to be provisional and vary with actual ex- 
perience. The satisfactory experience of the Federal Bureau of Motor 
Carriers in the administration of the compulsory insurance require- 
ments of the Motor Carrier Act of 1935, with respect to interstate 
motor carriers is believed to be a better indication of that which may 
be anticipated in administering compulsory aviation insurance than 
the experiences associated with the Massachusetts State Compulsory 
Automobile Security Act. 
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(2) Scope of Compulsory Insurance and Other Security Provisions 
of Recommended Federal Statute. 


Under the Civil Aeronautics Act of 1938 no aircraft may be oper- 
ated in ‘‘air commerce” as defined in section 1 (3) of that Act unless 
the operator applies for and receives a certificate of airworthiness for 
his aircraft (section 610). This definition of air commerce is so broad 
that as a practical matter all aircraft must obtain certificates of air- 
worthiness before being operated. Tying the insurance requirement 
to the certificate of airworthiness is suggested as the most practical 
way of assuring that all aircraft required to carry insurance do so before 
engaging in any form of flying that comes within the substantive pro- 
visions of the statute described in section A(5) and B(6). Under 
recent decisions of the United States Supreme Court it is believed 
that the court would uphold a compulsory insurance requirement as 
a condition which Congress may prescribe as an incident to the exer- 
cise of its power under the commerce clause of the Constitution. 


Injured parties, of course, should be denied recourse to the pro- 
tection afforded by such insurance unless they accept the standard of 
liability (section A) and the limits of recovery specified in the Fed- 
eral law (section B). Thus, insofar as claimants for damages arising 
from aircraft accidents make use of the machinery provided by Federal 
law, it will be relatively simple to compel the claimant to be bound by 
the limitation of liability as a quid pro quo for obtaining the benefits. 
Furthermore, the limits prescribed by the Federal legislation may be 
made mandatory in any case where operations are involved which come 
within the purview of the commerce power of the Federal Govern- 
ment as hereinbefore explained (section A (5) ). 


On the other hand, it should be recognized that there may still 
be situations where the Federal Government is without power to pre- 
scribe the nature of the liability and the amounts of the recovery for 
a given aircraft accident. In such cases, either the injured person or 
the aircraft operator may insist that the claim for damages be gov- 
erned by common law rules. In this event, the plaintiff would be 
deprived of the methods of proof provided in the legislation, and the 
defendant would lose the benefit of the limitation upon recovery. It 
is contemplated, however, that the insurance which the aircraft oper- 
ator may be required to carry would be broad enough to cover his 
common law liability in amounts equal to the amounts recoverable 
under the statute. Such claims would constitute a relatively small 
proportion of all claims and consequently the effect on insurance pre- 
miums should be slight. Indeed, it may be supposed that as a matter 
of practice both underwriter and insured would prefer that policies 
be written in terms broad enough to cover not only the statutory 
liability but also all other claims. 
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D. Administrative and General Provisions in Recommended 
Federal Statute. 


The statute should provide that the district courts of the United 
States would have exclusive jurisdiction over claims arising under the 
proposed legislation. The court first obtaining jurisdiction of a suit 
arising out of an accident should be given exclusive jurisdiction of 
all suits arising out of that accident and provision should be made 
for consolidating suits filed in other Federal districts. A provision 
should specify that the liability imposed by the statute would survive 
the aircraft operator’s death. A limitation upon the time within which 
suit may be brought should be specified. The statute should define 
the terms “passenger,” ‘‘operator,” “highest degree of care,” “air com- 


merce,” and other terms. 





ALTERNATIVE FEDERAL LEGISLATION RECOMMENDED. 


A legislative program embodying limited liability coupled with 
compulsory insurance, such as recommended in the foregoing section, 
presents administrative and legal problems that cannot be easily dis- 
missed. The program here recommended is believed workable, how- 
ever, insofar as the traveling and general public is concerned, most of 
the benefits of this program may be secured by a much simpler legis- 
lative program. 

Compulsory Admitted Liability Insurance Required by Federal 
Legislation. (a) This alternate program would vest a Federal agency 
with power by regulation to require aircraft operators, either generally 
or by selected classes, and by the means suggested in section C (1), to 
carry ‘‘admitted”’ liability insurance with respect to revenue passen- 
gers, persons and property on the ground, or others, as the agency 
may determine. This insurance would be payable directly to the 
injured party, or his representative, upon proof that his injury was 
directly due to the operation of the particular aircraft in question, 
regardless of the circumstances of impact, upon condition that such 
recipient execute a valid release of all claims against the insured and 
against all persons acting on his behalf.‘ Under such a statute the 
injured party, or his representative, would have the option of reject- 
ing the accident insurance and of suing at common law for an un- 
limited amount of damages. To cover this contingency the policy 
would be written so as to cover the common law liability of the oper- 
ator up to the admitted liability policy limit. 

The limits for such admitted liability insurance should be amounts 
somewhat lower than those heretofore suggested by the preferred legis- 
lative program (section B). The following limits should be consid- 
ered: (1) for death, $15,000; (2) for non-fatal personal injuries, an 

4 This condition distinguishes “admitted liability insurance” from “personal 
accident insurance” which is usually purchased by the traveler for his own 


benefit. Both types of policies are payable regardless of the fault of the aircraft 
operator or of the insured. 
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amount not to exceed $50,000 made up of (a) the expenses directly 
attributable to the accident to the extent of $3,000, (b) a specified 
sum for designated dismemberments or loss of eyesight, and (c) com- 
pensation payments up to $40 per week during the period of incapacity 
(impairment of earning capacity), provided that the weekly payment 
should cease when an overall individual limit of about $20,000 was 
reached; (3) for both fatal and non-fatal injuries to persons on the 
ground an overall limit, with appropriate provision for proration, of 
from $25,000 to $1,000,000 for all claims arising out of one accident, 
varying with the weight of the plane; and (4) for damage to property 
on the ground, the actual loss or damage as determined by arbitrators 
(or in some other manner) but not to exceed an overall limit of $25,- 
000 to $1,000,000 with respect to one accident, varying with the weight 
of the plane. 


The statute would not attempt to fix the standard of liability or 
a limitation upon the amount recoverable by a passenger or person 
on the ground who refused the insurance and elected to sue at law. 
Of course, there would be no Federal statute shifting the burden of 
persuasion or otherwise lessening the passenger’s burden of establish- 
ing a common law suit. 

The Federal agency should be under no duty to impose any in- 
surance requirements unless and until it had satisfied itself, by inves- 
tigation, that such insurance was presently desirable in the public 
interest. The agency would be empowered to vary insurance require- 
ments from time to time as appeared desirable in the public interest, 
to permit aircraft operators to qualify as self-insurers, or to furnish 
surety in lieu of insurance, to prescribe policy terms and limits, and 
to fix maximum and minimum premium rates. 


The precise cost of this admitted liability insurance cannot be 
estimated with the material available but in view of the nature of 
aviation claims at common law it has been said that the cost of such 
insurance would not be excessive or a financial burden to any class 
of operator with the possible exception of the private flier. 


(b) In effect, this alternative proposal would insure a minimum 
recovery for every person injured in person or property by civil air- 
craft when the aircraft causing the injury carried the prescribed in- 
surance. No maximum would limit the theoretically possible recovery 
that the injured party who instituted a suit at law could recover pro- 
vided he established the liability of the aircraft operator under present 
rules of negligence and proved the measure of damages he claimed. 


From the aircraft operator’s point of view, the carrying of such 
insurance would not afford him any concrete protection against large 
judgments for injuries and damage which were clearly his fault. Of 
course, the operator would have the option of insuring his common 
law liability for higher limits at an additional cost. This program has 
the merit of simplicity and directness and in practice would protect 
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aircraft operators in the vast majority of accidents. It would, moreover, 
avoid all constitutional problems as to the type of accident to which 
the program could be made applicable. 


PROSPECTS FOR IMMEDIATE REMEDIAL LIABILITY LEGISLATION 


Fundamentally any remedial liability legislation is an attempt to 
improve the procedure for administering the common law liability 
based upon fault, or is a departure from such liability and an adoption 
of one form or another of objective or absolute limited liability. Often 
the program for improving the purely legal aspects of the liability 
question is supplemented by a feature under which the benefits are to 
be secured by a system of compulsory insurance. The various legislative 
proposals here recommended are designed to accomplish the desired 
objectives by a combination of all the features just enumerated. 


Is there a distinct need at this time for some type of special aviation 
liability legislation? In the report the author made to the Civil Aero- 
nautics Board in 1941, he concluded that there was such a need, and 
recommended that federal legislation should be considered which 
would incorporate the foregoing described principles of absolute but 
limited liability with all risks to be eventually covered by compulsory 
insurance. This was a radical proposal and one that would have far 
reaching effects. As far as can be ascertained that proposal brought 
forth no great affirmative enthusiasm from any part of the aviation 
industry or from any public organizations. It was put forth in part 
to ascertain if others felt that such legislation was needed. 

In retrospect, before now advocating any statutory liability pro- 
gram, the author suggests that it might be well to investigate at first 
hand the experiences of a representative group of attorneys who have 
represented in recent years the victims of aircraft accidents of the 
scheduled air carriers, non-scheduled operators and other classes of 
flyers, as well as to again consult the aircraft operators and their in- 
surers. Inquiry should be made of the problems the plaintiff's attor- 
neys have had in gathering evidence of the circumstances surrounding 
aircraft acidents, of proving negligence, and of reaching settlements 
and collecting judgments. As far as I am aware, the victims of aircraft 
accidents and their attorneys have not been questioned by any govern- 
ment agency or by any bar association committee or research organi- 
zation. In their experience lies factual information that may go far to 
re-evaluate the immediate need for special aviation liability legislation. 





INTERNATIONAL 
INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 
WORK PROGRAM OF THE COUNCIL 


HE Council is holding its Seventeenth Session in Montreal. Its sub- 

sidiary bodies, the ICAO Air Navigation Commission, Air Transport 
Committee, and Committee on the Joint Support of Air Navigation Services 
are meeting at the same time. Included in the work program of the Coun- 
cil and its associated committees are the following: 


Air services from India across Pakistan. A summary of the Indian 
protest to ICAO of Pakistan’s refusal to allow Indian aircraft to fly across 
its territories on the direct route from New Delhi to Kabul in Afghanistan 
and a summary of the Pakistani reply are set forth below.) Both Govern- 
ments have been asked to submit further information and the Council will 
take further action when this is received. 


Limits of liability of the air carrier for passengers and cargo. Exist- 
ing limits of liability of an air carrier in international operation for injury 
or damage to passengers and cargo are laid down by the Warsaw Conven- 
tion of 1929. Work is now under way on the revision of this convention 
made necessary by the great changes in international aviation in the past 
twenty years. 

Eastern Mediterranean Air Traffic Coordination Centre. A plan for 
the establishment of an ICAO-sponsored coordination centre to improve 
flight information services in the Eastern Mediterranean will be presented. 
The centre is required because of existing political conditions in the area. 


International airworthiness of aircraft. A thorough study is being 
made of the policy of ICAO on this subject. 

Carriage of dangerous goods by air. Certain types of cargo are in- 
trinsically dangerous; the Commission is concerned with working out regu- 
lations to insure their safe carriage. 

Elimination of air navigation deficiencies. The Commission maintains 
a continuing survey of the deficiencies which exist in the provision of air 
navigation facilities and services through the world’s air routes, with the 
purpose of helping to eliminate as many of them as possible by implemen- 
tation of the regional plans drawn up at ICAO air navigation meetings 
held in the world’s eight flying regions. 

Revision of International Standards on Facilitation. Amendments to 
the ICAO International Standards and Recommended Practices on the facili- 
tation of international air transport (whose object is to reduce the for- 
malities involved in border crossings) will be dealt with by the Committee, 
taking into account the experience gained during the past three years. 

Possibility of further joint financing agreements, Consideration will be 
given to the possible joint financing of the Air Traffic Coordination Centre 
in the Eastern Mediterranean and of an upper air weather reporting station 
in Honduras, and to the establishment of a network of ocean stations in 
the North Pacific. 

Administration of existing joint support agreements. This involves 
agreements maintaining air navigation facilities and services in Greenland, 
Iceland and the Faeroe Islands, and an ocean station network in the North 
Atlantic. 
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INDIAN COMPLAINT AGAINST PAKISTAN 


In June the Council of the International Civil Aviation Organization 
designated three of its members—delegates of Belgium, Brazil and Canada 
to consult with special representatives of India and Pakistan on the action 
to be taken by Council on a complaint received from the Government of 
India which charges that Pakistan is discriminating against its civil air 
transportation, and to report back to Council. Representing India in the 
discussions was His Excellency Shri R. R. Saksena, Indian High Commis- 
sioner to Canada, and representing Pakistan was His Excellency M. Ikra- 
mullah, Pakistani High Commissioner to Canada. Both countries were 
asked for further information and a working group on rules for disputes 
is currently preparing for the next steps by the Council. 


According to the Indian complaint, the Government of Pakistan has 
taken action contrary to the Convention on Interational Civil Aviation and 
the International Air Services Transit Agreement to which both govern- 
ments are parties. India, the complaint states, wishes to run commercial 
services between its capital, New Delhi, and Kabul, Afghanistan. The 
direct route between these two points is 642 miles. A prohibited area runs 
along the entire western boundary of West Pakistan and civil aircraft are 
not allowed to fly over this area. For this reason a trip from New Delhi to 
Kabul must be flown via Karachi, then through Iran up to Afghanistan 
with a total distance of approximately 1900 miles. The Government of 
India believes that the extent and location of this prohibited area are not 
reasonable and that the area interferes unnecessarily with air navigation. 
Furthermore, the Indian brief charges that an Iranian airline operates a 
scheduled international air service across this prohibited area and there- 
fore the Government of India feels “reluctantly compelled to conclude that 
the real intention of the Government of Pakistan is to prevent easy com- 
munication between India and Afghanistan by prohibiting flights of aircraft 
by an easy and direct route.” 


In reply, the Government of Pakistan stated that the existing prohibited 
areas “are exactly those which have existed in undivided India since 1935” 
and believed that India cannot reasonably complain as these areas “have all 
along been considered essential for security and other reasons.” 


Pakistan’s note also states that only Iranian Airways has been permitted 
to fly across this prohibited area between Zahidan and Karchi. This has 
been done because “while an airline carrying the nationality of a Muslim 
State such as Iran could be allowed to traverse a narrow air corridor across 
the prohibited areas to which the Search and Rescue operations could be 
confined, and to the occupants of which the attitude of the inhabitants of 
the tribal area might reasonably be considered to be friendly in the event 
of a forced landing, no guarantee for effective search and rescue operations 
over wide area could be made and the attitude of the inhabitants of the 
tribal areas towards an Indian airliner forced down would be completely 
unpredictable. In fact it could even be said that the tribal people are defi- 
nitely unfriendly to India on account of India’s attitude over the Kashmir 
and the Pushtoonistan issue. The tribesmen are all armed and there are 
reason to believe that they take delight in taking shots at the flying aircraft. 
It was therefore entirely to ensure the safety of aircraft of the Indian air- 
line themselves that the prohibition of flying across the prohibited areas 
was enforced and the Indian protest has come as a surprise. It may be 
noted by the Council that a similar prohibition was extended to K. L. M. 
(Royal Dutch Airlines) when they applied for a similar concession in view 
of the doubtful attitude of the inhabitants of the tribal area in the event of 
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a forced landing there, even though there are no special reasons for the 
tribesmen to be unfriendly towards the Dutch.” 


In summary, the Government of Pakistan declares that “the application 
made by India should be rejected in the interests of safety of air passengers 
and crew.” 


SixtH ICAO ASSEMBLY 


The sixth session of the Assembly of the International Civil Aviation 
Organization adopted a net budget of $2,817,167 for the conduct of the 
Organization’s business in 1953, and apportioned this cost among the 
57 nations which are members of the world aviation body. This amount 
marks a reduction of $17,027 over the budget for the current year, and is 
in line with strong calls for economy made by many of the delegates to the 
meeting. 


During the Assembly the Government of Canada offered to reduce the 
rent which ICAO is paying for its headquarters building in Montreal by the 
sum of approximately $130,000 per annum, subject to the approval of the 
Canadian Parliament. In the course of discussion on the question of econ- 
omy, the Assembly turned down a Portuguese proposal which would have 
directed the ICAO Council to study the relative merits of the existing head- 
quarters in Montreal and of other possible sites, bearing in mind the need 
to maintain the highest standard of efficiency and, at the same time, to effect 
a substantial reduction in the budget. As the next session of the Assem- 
bly will be a major one, reviewing the work of ICAO in the technical, eco- 
nomic and legal fields, as compared to this year’s session which was devoted 


only to administrative matters, it was decided to hold it outside of Montreal. 
The Governments of France and the United Kingdom have offered to play 
host to this meeting. 


The largest assessment in the ICAO budget for 1953 was that of the 
United States (27% or approximately $760,000), followed by the United 
Kingdom 9% or $250,000), France (5.7% or $161,000), Canada (5% or 
$139,000) and India and Australia (3.5% or $98,000). All figures are in 
Canadian dollars. 


JAPAN APPLIES FOR ICAO MEMBERSHIP 


The Government of Japan has applied for membership in the Interna- 
tional Civil Aviation Organization. The application has been forwarded 
to the United Nations; submission to the United Nations General Assem- 
bly, which begins on 14 October, and to the ICAO Assembly, is necessary 
before Japan’s application can be accepted. Membership in ICAO involves 
becoming a party to the Convention on International Civil Aviation, which 
is ICAO’s charter. 


According to the terms of the Treaty of Peace with Japan, signed in 
San Francisco on 8 September, 1951, “pending its becoming a party to the 
Convention on International Civil Aviation ... Japan will give effect to the 
provisions of that Convention applicable to the international navigation 
of aircraft, and will give effect to the standards, practices and procedures 
adopted as annexes to that Convention in accordance with the terms of the 
Convention.” In an attachment to the peace treaty, the Government of 
Japan also declared its intention to apply for admission to participation in 
the Convention on International Civil Aviation within six months of the 
date of ratification of the Treaty of Peace. 


The present membership of ICAO consists of 57 nations. 
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INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 
REPORT BY THE DIRECTOR GENERAL 


IR WILLIAM P. HILDRED, Director General of the International Air Trans- 
port Association, predicted at the Eighth Annual General Meeting in 
Geneva in September, that the international airlines will do 250 per cent 
more revenue flying this year than they did five years ago. 


By the end of December, he forecast, 45,000,000 passengers will have 
been carried during the year. They will have travelled an average of 1,000 
kilometers each, while the 2,500 aircraft of IATA’s member companies will 
have flown a total of 1,700,000,000 kilometers. Cargo operations for 1952 
will pass the 1,000,000,000 ton-kilometer mark for the first time, while 
approximately 275,000,000 ton-kilometers of mail will be carried. 


In the course of these operations, the scheduled airlines will perform 
almost 5,000,000,000 revenue ton-kilometers, which is nearly two and one- 
half times their 1947 figure. 

Tourist Services. The success of scheduled airline tourist fares on the 
North Atlantic route has been “triumphantly demonstrated” by a 50 per 
cent increase in traffic during the first three months of their operation, 
Sir Hildred asserted. 


Approximately 150,000 persons crossed the North Atlantic by sched- 
uled airliners during May, June and July of this year, the first three months 
of tourist service, as compared with 100,000 in the same period of 1951. 
The 50 per cent increase in traffic was achieved by only a 10 per cent in- 
crease on the number of flights. At the same time, the average number 
of passengers carried on first class flights increased by nearly 20 per cent 
as compared with last summer. 

These phenomenal results were achieved in spite of the drastic curtail- 
ment of services in May, when North Atlantic carriers were forced to can- 
cel a large proportion of scheduled services because a strike of refinery 
workers in the United States limited their fuel supplies. 


Tourist fares will become effective inside Europe next May, Hildred 
said. He asserted that these intra-European tourist services “will be a 
step toward bringing down the price of air transport to the level that the 
average European can afford and will do much to encourage the sense of 
continental, as well as national, identity which is so important to our 
future.” 

Reporting on the economic health of the world airline industry, Hildred 
estimated that the airlines had ended 1951 with a gross profit of about 
$150,000,000 from operating revenues of $1,700,000,000 but that most of 
this profit was immediately consumed by taxes, development expenses, 
financing of new equipment and servicing of debts. 


Postal Union Rates. On behalf of the airlines, Hildred expressed the 
hope for some change in the decision of the Universal Postal Union Con- 
gress at Brussels in June to cut by one-third the rates paid the airlines 
for the carriage of certain types of foreign mail. He urged the carriers to 
resist any pressure upon them to accept these rates earlier than the formal 
effectiveness date in July of next year. 


Hildred laid before the General Meeting a full record of the dealings 
between IATA and the Universal Postal Union during the recent Brussels 
Congress at which the UPU voted to cut by one-third the compensation paid 
the airlines for carrying certain important classes of air mail. 
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He pointed out that “there had been no discussion and no negotiation” 
between the airlines and the organization of postal administrations, that 
IATA’s representatives had been permitted to make only a single statement 
to the Congress and that this had been “completely ignored,” and that the 
UPU decision was entirely one-sided. 


Charges for Facilities. Hildred urged governments to consider an 
international agreement on a standard system of charges for the use of air 
navigation and airport facilities, “instead of imposing, arbitrarily and 
independently, rates which threaten to affect the economic well-being of the 
airlines which serve their territories and link them with their neighbors.” 


Hildred pointed out that while the industry has had a profitable year, 
most of the profits have already gone into taxes, new equipment and develop- 
ment. “If, at the same time,” he added, “they have to yield to insistent 
financial pressure from every government which sees therein an opportunity 
for breaking even on its aviation budget (and thereby subsidizing all other 
forms of transport, military and commercial), there is a danger we shall 
be forced to retreat into our shell and instead of leading public opinion, 
follow it but grudgingly, continuously looking behind our backs at the 
threatening, many-headed spectre of the government collector of revenue. 


“T would, therefore, make this statement on behalf of the airlines to all 
the governments. We, the airlines, clearly realize that an ever expanding 
and ever improving network of airports and air navigation facilities must 
be set up in order to keep pace with the expansion of air traffic. We fully 
appreciate that these installations cost a lot of money, since in many cases, 
we have had to bear the expenditures ourselves. We agree that for some 
services we should be charged and we shall pay willingly, provided that the 
charges are reasonable and that no fantastic disparities exist between air- 
ports one hundred miles apart merely because there is a border between 
them. At the same time, we would like the governments to acknowledge in 
return, that there are types of service for which we should not pay, and 
that other forms of air transport should be assessed their fair share of the 
expense.” 


IATA Traffic Conferences. The agreement on tourist fares in the IATA 
Traffic Conferences at Nice last December “has strengthened our own con- 
cept and practice of international co-operation inside IATA,” Hildred said. 
“The difference of opinion as to whether the time was ripe to introduce 
them was one of the most keenly felt and strongly fought issues which have 
ever been raised in IATA,” he said, “but we did reach agreement through 
the machinery of cooperation we have labored over many years to perfect. 
Having survived the stresses and strains of the tourist fare discussions, 
that machinery is stronger than ever.” 


Hildred strongly urged that meetings of the Traffic Conferences, which 
now gather twice a year to work out rates, fares and related matters for 
government approval on a six-month basis, be held only once annually. 
Such a decision, he said, would save a quarter million dollars a year in 
administrative costs; would relieve the pressure on the traffic vice presi- 
dents who must spend three to four weeks at a time in the Conferences 
and away from their offices; reduce the cost of reprinting and amending 
tariffs; and lighten the load on governments who must approve Conference 
resolutions before they become effective. 


The enforcement of IATA Conference resolutions, a process begun two 
years ago to discover and penalize breaches of Conference agreements, has 
shown itself since to be “salutary, constructive and educational,” Hildred 
reported. It has also revealed “a need for education of airline staffs in 
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exactly what the Conference resolutions mean and how they must be ecar- 
ried out,” and he therefore urged the airlines to set up an educational 
bridge between the traffic experts in the Conferences and the sales staffs in 
offices around the world. 


The enforcement process has also revealed a need for simpler, more 
clear cut and more succinct agreements, he said. “After all,” he commented, 
“the greatest decisions of life, war, marriage, allegiance, are usually ex- 
pressed in a few well-chosen words.” 


Governmental Travel Restrictions. IATA’s efforts, in conjunction with 
the International Civi] Aviation Organization (ICAO) to reduce the amount 
of papers and formalities required for international air travel and transport 
“have been increasingly effective during the past year, but they still fall 
dismally short of the real needs of the situation,” Hildred said. 


“Thousands of men still make a living, but not a life, by interposing 
themselves between the international traveller and his destination. It is a 
feature of this century that men should suspect men and that petty officials 
should bristle like diphtheria germs in a child’s throat. 


“But there is no consistency in the folly. Go around Europe on a bicy- 
cle, go across frontiers on a train, and you will find that transport by air 
is something which rouses the highest degree of cupidity and obstruction. 


“I am told that so oppressive are the obstructions on air transport that 
the crooks and the smugglers stick to the older forms of transport where 
the restrictions are less oppressive.” 

The accomplishments of the past year have included an improved set 
of international standards for these matters, drafted by ICAO as Annex 9 
to its Convention; the establishment of government facilitation committees 
in 13 countries; the start of pre-clearance for passengers and baggage; and 
a reduction of the documents needed for cargo shipments to many countries. 


Terminal Facilities. Congestion and lack of facilities at airports con- 
stitute one of the gravest problems in passenger handling, Hildred said. 
Even in places where runways and navigational aids are magnificent and 
procedures streamlined and officials courteous, he continued, traffic cannot 
be handled efficiently “because the terminal was never designed for any- 
thing larger than a DC-3 and no provision was made for an easy and in- 
expensive expansion of existing terminal facilities.” 


“T note with consternation,” he declared, “that some of the terminals 
which are so pitifully inadequate for the volume of traffic today were de- 
signed and built within the last five years and I am very much afraid that 
the terminals being designed now to be built within the next few years will 
also be tod small to deal with the even greater expansion of international 
air travel which we confidently expect.” 


The main economical principle in the building and location of airports, 
Hildred said, ‘‘is to build now in such a way that future changes can be 
dealt with by cleverly foreseen additions and do not necessitate recon- 


struction.” 

If a government wishes to make its airport “a living monument to this 
century, rather than an obelisk to national pride,” he said, “let it gain its 
reputation not through being the most luxurious terminal that money can 
devise, but through being the terminal which can handle at lightning speed 
and with clockwork precision the ever growing number of air travellers.” 


Performance Requirements. Hildred said that he could not over-empha- 
size the importance of the airlines’ keeping in close watch through the IATA 
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Technical Committee on the efforts of the International Civil Aviation 
Organization (ICAO) to draft new performance requirements for aircraft. 


“These will constitute the limits within which our future aircraft will 
have to be built,” he said. “They can be either a firm skeleton to support 
the future growth of the industry, or a cage to confine its possibilities. The 
present rate of scientific development makes it certain that the aircraft 
of the future will be so different from those of today that flexibility and 
practicability, together with safety and economy, must be the keystones of 
these requirements.” 

Designers of transports years from now may be faced by the fact that 
the thin, swept-back wing and high wing loading necessary for high speed 
and high altitude flight may not be conducive to the slow approach and 
landing speeds which are wanted for all-weather landings. “Therefore, he 
declared, “this may mean that our future transport must be capable of 
changing from an aerodynamically clean, high speed aircraft in the en route 
configuration to a low speed aircraft for approach and landing, while still 
retaining its sensitivity of control. This could involve changing the design 
of the aircraft in mid-air, on which I understand a good deal of experimen- 
tal work has been done.” 

Hildred noted with approval the fact that the IATA Technical Confer- 
ence has begun attempts to define the actual operating requirements for 
future developments in that field by bringing specialists of all types into a 
coordinated consideration of individual problems. 


Cargo and Helicopters. Hildred pointed out in the conclusion of his 
report that “what the airlines have achieved has never come by settling 
down to a static business, but from being willing to take economic risks, 
to retire good equipment in favor of better; to open up new services and 
routes, to create new demands to put service ahead of reward. Air trans- 
port has grown by jumping from crest to crest. 


“Scheduled air cargo may be a future crest. Its development to date 
has been little less than phenomenal — it has grown more than 330 per 
cent in volume in five years—and the more cargo we carry the more we 
learn about its potentialities. We have hardly scratched the surface of 
all-cargo transport. 

“The helicopter may be hovering just over the horizon as the instrument 
of a new field of exploitation for the industry. If it does develop to the 
stage where it becomes a commercial proposition for carrying traffic in 
volume, even over stages of only a few hundred miles, it is surely destined 
to divert far more people from surface transport to the air than the jet 
plane, the atomic plane, or any other kind of plane that needs several square 
miles of airport to get it into the air.” 

Hildred encouraged those airlines which have already begun helicopter 
experiments to exchange the information they have gained with others. 
He said that he would be interested himself to know whether it would be 
practicable to operate helicopters from the center of London to Swiss 
mountain resorts, between cities like Montreal and New York, or from city 
centers to airports on the fringe. 
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EXCERPTS FROM THE CIVIL AERONAUTICS BOARD REPORT — 
“ADMINISTRATIVE SEPARATION OF SUBSIDY FROM 
TOTAL MAIL PAYMENTS TO UNITED STATES 
INTERNATIONAL, OVERSEAS AND 
TERRITORIAL AIR CARRIERS* 









On September 28, 1951, the Board issued its report entitled ‘“Admin- 
instrative Separation of Subsidy from Total Mail Payments to Domestic 
Air Carriers.” This report established an administrative separation of 
subsidy from total mail payments for all domestic air carriers, including 
the local service carriers.} 

Since October 1, 1951, all mail rate cases processed for domestic air 
carriers have included a statement showing the amount of the mail pay 
which is for the carriage of mail and that amount which is found by the 
Board to be required as subsidy. 

This report is the second stage of the program as outlined in the Chair- 
man’s letter of July 9, 1951 and establishes an administrative separation of 
subsidy from total mail payments to United States international, overseas 
and territorial air carriers certificated for the transportation of mail. 














Purpose 

The Civil Aeronautics Board has effected this administrative separation 
of service mail payments from subsidy for the United States international 
air carriers which are certificated for the transportation of mail in order to: 

(1) Identify those amounts which are compensation to the air carriers 
for carrying the mail and provide the public with full information 
as to the subsidy cost to the United States Government of main- 
taining and developing the international air transport industry. 

(2) Provide the President and the Congress with information which 
will permit a review of the amounts being spent for international 
subsidies. 

(3) Provide information which will assist the Board in arriving at policy 
decisions affecting the development of the international air trans- 
port industry. 

(4) Eliminate the uncertanity with respect to that portion of the Post 
Office Department deficit which is directly traceable to subsidies to 
the international air transport industry. 


Comparison of Service Mail Pay and Subsidy 

The administrative separation establishes the following division of 
total mail pay between service mail pay and subsidy for the fiscal years 1951, 
1952 and 1953 for United States international air carriers: 


















International Air Carriers 1951* 1952* 1953* 
Service mail pay $ 17,005,000 $ 18,218,000 $ 19,329,000 
Subsidy 40,111,000 44,513,000 45,997,000 





Total mail pay $ 57,116,000  $ 62,731,000 $ 65,326,000 


Percentage of subsidy to 
total mail pay 10.2% 
* The term “international” as used in this report includes all international, 
overseas and territorial operations of United States air carriers certificated for 
the carriage of mail, except operations between the United States and terminal 
points in Canada which were included in the report “Administrative Separation 
of Subsidy from Total Mail Payments to Domestic Air Carriers,” dated Septem- 


ber 28, 1951. 
1 For excerpts from this report see 18 Jr]. of Air L. & Com. 441 (1951). 
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The administrative separation of service mail pay and subsidy estab- 
lished for the domestic air carriers is shown below, together with industry 


totals for comparative purposes. 


Domestic Air Carriers** 1951* 1952* 1953* 
$ 31,786,000 


Service mail pay $ 27,369,000 $ 29,599,000 
Subsidy 34,565,000 27,786,000 24,134,000 


Total mail pay $ 61,934,000 $ 57,385,000  $ 55,920,000 
Percentage of subsidy to 
total mail pay 


All Air Carriers 
Service mail pay $ 44,374,000 $ 47,817,000 $ 51,115,000 
Subsidy 74,676,000 72,299,000 70,131,000 


Total mail pay $119,050,000 $120,116,000 $121,246,000 


Percentage of subsidy to 
total mail pay 62.7% 60.2% 57.8% 


55.81% 48.42% 43.16% 





It will be noted that the percentage of subsidy to total mail payments 
is substantially greater for the international air carriers as a group than 
for the domestic air carriers. 


* The amounts of mail pay are estimated for the fiscal years 1951 and 1952, 
since final rates have not been established for all carriers for these periods, as 


well as for the future fiscal year 1953. 
** Mail pay shown for domestic air carriers is taken from page 8 of the 


Board’s domestic subsidy separation report. 
CHART I 


TREND IN ESTIMATED SUBSIDY AND SERVICE MAIL PAY 
FOR U.S. INTERNATIONAL, OVERSEAS, AND TERRITORIAL CARRIERS 
FISCAL YEARS 1951, 1952, 1953 
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SOURCE: Appendixes A,.B, C. June 1, 195 


Chart I shows the comparative service mail pay and subsidy for United 
States international carriers for the fiscal years 1951 through 1953, the 
trends in total mail payments and the relationship of subsidy to total oper- 


ating revenues. 


Estimate of Future Increases 

It is estimated that the level of subsidy support for the international 
operations of United States air carriers will tend to increase over the next 
several years for the following reasons: 
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1. Competition by foreign-flag air carriers is constantly increasing. For 

example, in the North Atlantic area the change in the percentage 
participation of United States-flag carriers in the total traffic has 
been as follows: 











Calendar Years 








Number of Passengers Carried 1949 1950 1951 
Foreign-flag carriers 77,933 103,754 122,195 
United States-flag carriers 162,779 175,021 164,608 

Total 240,712 278,775 286,803 

United States-flag carriers 

percentage of total 67.6% 62.8% 57.4% 









Although there has been an increase in the total international oper- 
ations of all United States-flag carriers, this increase has been 
accompanied generally by a proportionate increase in operating 
costs. This differs from the domestic air carrier industry where the 
increase in operating volume has been accompanied generally by a 
decline in unit operating costs. 


3. The Territory of Alaska is almost completely dependent upon air 
transportation. In the fiscal year 1952 it is estimated that the air 
carriers operating within Alaska and between the United States and 
Alaska will require subsidy support in excess of five million dollars, 
or 11.4% of the total international subsidy requirements. This rep- 
resents a substantial increase over the fiscal year 1951 and is due 
largely to the impact of inflation and the necessity for moderniza- 
tion of equipment and facilities. 

Despite this increased cost, however, air transportation is the most 
important and, in some areas, the only means of transportation with- 
in the Territory of Alaska. This Territory, with its strategic and 
economic importance to the United States, is a major beneficiary of 
the subsidy program. Without this subsidy support, air transporta- 
tion within Alaska would virtually cease. 

























. The Civil Aeronautics Act clearly sets forth three definite objectives 
to be fostered through mail payments to air carriers—the domestic 
and foreign commerce of the United States, the postal service, and 
the national defense. These national interests, including both the 
foreign commerce and the national defense of the United States, 
result in the operation of some routes for other than purely economic 
considerations. 


The need to meet the increasing impact of foreign competition re- 
quires the United States international carriers to replace their 
existing aircraft with those having the latest technological improve- 
ments. The aircraft and crews of the international carriers play a 
prominent part in current defense planning. 











Despite the high subsidy requirements for international operations, 
the combined domestic and international air carrier payments for the fiscal 
year 1951 were slightly below the total air mail postal revenue. The addi- 
tion of Post Office Department ground handling costs raises the total air 
mail expense above revenue. However, service air mail pay alone amounts 
to 35 percent of air postal revenue. Service air mail pay plus ground hand- 
ling costs are equal to 81 percent of revenue. 
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TO POST OFFICE WITH AIR MAIL POSTAL REVENUES 


FISCAL YEAR 1951 














Service mail pay to domestic air carriers 
Service mail pay to international carriers 


Total service mail pay 
Subsidy to domestic air carriers 


$ 27,369,000 
17,005,000 


$ 44,374,000 
$ 34,565,000 









COMPARISON OF DOMESTIC AND INTERNATIONAL AIR MAIL COST 





Subsidy to international air carriers 40,111,000 
Total subsidy $ 74,676,000 
Total mail pay to United States air carriers $119,050,000 

Post Office ground handling costs applicable to air mail? 58,355,000 
Total air mail cost to the Post Office $177,405,000 

Total air mail postal revenue? $126,706,000 

Service mail pay to United States air carriers as 
percent of air mail postal revenue 35.0% 

Service mail pay and Post Office ground handling 
costs as percent of air mail postal revenue 81.1% 


GROWTH IN OPERATIONS OF 
U. S. INTERNATIONAL, OVERSEAS AND TERRITORIAL CARRIERS 





1938-1951* 

No. of Cities No. of Aircraft4 Revenue 
Authorized Two- Four- Passenger 

to be Served? Engine Engine Miles5 
1938 95 45 9 56,822 
1939 101 44 15 59,492 
1940 114 48 17 90,956 
1941 123 61 20 130,887 
1942 128 57 17 210,152 
1943 131 52 7 271,632 
1944 132 54 8 283,481 
1945 179 60 12 386,762 
1946 221 68 56 735,492 
1947 226 42 111 1,491,617 
1948 234 43 119 1,935,709 
1949 247 50 115 2,088,706 
1950 250 42 145 2,145,057 
1951 250 42 155 2,476,467 


* Appendix E. Note: The above do not include data for War Contract serv- 
ices 1942-1945. 





2 Air mail postal revenue and ground handling costs as reported by Post 
Office Department include amounts for United States air mail transported by 
foreign-flag carriers. 

8 Unduplicated count of cities authorized as of December 31 of each year, 
excluding those authorized solely for service by intra-Alaska carriers. 

4 Aircraft assigned to service as of June 30 of each year, excluding aircraft 
of intra-Alaska carriers for which information was not available. Data partly 
estimated. 

5 Revenue passenger-miles in scheduled service, including intra-Alaska car- 
riers 1948-1951, with 1948 partly estimated; earlier data not available. 

Source: CAA and CAB records and Form 41 reports. 
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The growth in international operations of United States-flag carriers 
since the passage of the Civil Aeronautics Act has been substantial. The 
four-engine fleet devoted to international operations has increased from 9 
aircraft in 1938 to 155 aircraft in 1951 and the cost to the carriers of the 
total fleet from $10,253,00 to $204,640,000. Capacity has increased from 
63,824,000 available ton-miles in fiscal 1938 to 1,142,038,000 ton-miles in 
1951; revenue passenger-miles from 56,822,000 to 2,476,467,000, and com- 
mercial revenue from $6,884,000 to $232,122,000. 


The growth trends in stations authorized, numbers of aircraft and rev- 
enue passenger-miles are shown in the Appendix E for the period 1938 to 
1951. The retarding effect of diversion of equipment to war use upon com- 
mercial operations during 1942-1945 is noticeable in contrast to the rapid 
growth which occurred in the subsequent period. 


Chart II compares mail pay, including subsidy, with total revenues from 
the international operations of United States carriers from 1938 through 


CHART 
RELATIONSHIP OF US. MAIL PAY TO TOTAL OPERATING REVENUE 
FOR US. INTERNATIONAL OVERSEAS AND TERRITORIAL CARRIERS” 
FISCAL YEARS 19386-1953 
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1953. The chart shows a striking growth in revenues from international 
operations. This is particularly apparent between 1945 and 1947 when new 
or extended international routes were being activated. It is significant 
that the total mail payments increased since 1948 in proportion to the in- 
crease in mileage operated. However, due to a comparable growth in non- 
mail revenue, the percentage of mail pay to total revenue has remained 
relatively unchanged. 


CARRIER GROUPS AND APPLICABLE SERVICE RATES 


The administrative separation determined in this report establishes 
homogeneous international air carrier groups with applicable service rates 
for each group during the fiscal years 1951, 1952 and 1953 as shown below: 
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Service Rate 
Group Carrier per Mail Ton-Mile 


A. Trans-Atlantic Operations $0.85 


Trans World Airlines 
Pan American World Airways—Atlantic 


B. Latin American Operations 
B-1 
Pan American World Airways—Latin American 
B-2 
Braniff Airways 
Chicago and Southern Air Lines 
Pan American Grace Airways 
B-3 
Caribbean Atlantic Airlines 


Trans-Pacific Operations 
Pan American World Airways—Pacific 


. Hawaiian Operations 


Hawaiian Airlines 
Trans-Pacific Airlines 


. States-Alaska Operations® 
Alaska Airlines 
Pacific Northern Airlines 
Pan American World Airways—Alaska 


. Intra-Alaska Operations 


F-1 
Alaska Airlines 
Pacific Northern Airlines 
Northern Consolidated Airlines 
Wien Alaska Airlines 


Alaska Coastal Airlines 
Byers Airways 

Cordova Air Service 
Ellis Air Lines 

Reeve Aleutian Airways 


. International “Stub-End” Operations of Domestic Air Carriers 

G-1 
American Air Lines—to Mexico 
Eastern Air Lines—to Puerto Rico 
United Air Lines—to Hawaii 

G-2 53 
National Airlines—to Cuba 

G-3 75 
Colonial Airlines—to Bermuda 


6The States-Alaska operations of Alaska Airlines and Pacific Northern 
Airlines did not begin until fiscal year 1952. 


Chart III shows the distribution of estimated service mail pay and sub- 
sidy amounts by carrier groups for the fiscal year 1952. The largest amounts 
of both mail pay and subsidy will be paid to the trans-Atlantic and trans- 
Pacific carriers, with substantial amounts of subsidy paid to the first two 
of the Latin American groups, the States-Alaska group and the first intra- 
Alaska group. 
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COMPARATIVE SERVICE MAIL PAY AND SUBSIDY BY U.S. INTERNATIONAL CARRIER GROUTS 
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TRANS- TRANS- WAWA- STATES~ INTERNATIONAL, 
ATLANTIC LATIN- AMERICAN PACIFIC AN ALASKA INTRA ALASKA “S$TUB-END” 


Civil Aeronoutics & J 
SOURCE: Appendix B June |, 195 


TECHNIQUES OF ADMINISTRATIVE SEPARATION — 
INTERNATIONAL AIR CARRIERS 


The Civil Aeronautics Board believes that the most reasonable means 
of effecting separation of service mail pay from subsidy is to base this 
separation upon the cost of carrying the mail, including a fair return on 
the investment which is used in the mail service. 

The Board believes that the techniques of separation should be basically 
the same for international air carriers as for the domestic air carriers, and 
that there is no sound basis in principle for differentiating in the manner 
of effecting separation. 

It is recognized that carriers engaged in international air transporta- 
tion are faced with many unusual problems which do not confront domestic 
air carriers. However, the combined impact of these unusual problems 
upon the operations of international carriers is reflected in their operating 
costs. 

The main problem in establishing an administrative separation is to 
determine service rates which compensate the air carriers for carrying the 
mail, reimbursing them for the related costs including a fair return on the 
investment which is used in the mail service. 

The steps followed in establishing the service rates for international 
air carriers were: 

1. The carriers were grouped by geographic areas to allow for varia- 

tions in political-economic conditions and operational differences. 

2. The so-called ‘“‘stub-end’’? operations of domestic carriers were 

treated as extensions of the domestic system and, therefore, were 
assigned the same service rate as those systems. 





7 The “stub-ends” are the operations of American Airlines to Mexico; Colo- 
nial Airlines to Bermuda; Eastern Air Lines to Puerto Rico; National Airlines 
to Cuba; and United Air Lines to Hawaii. Transborder operations terminating 
in Canada were included in the domestic subsidy separation study. 
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38. Within geographic areas, carriers (except the intra-Alaskan car- 
riers) were grouped on the basis of revenue ton-miles per station, 
following the same principles applied in the domestic separation 
report. 

4. Due to the prevalence of flag-stop and “bush” operations, stations 
other than a few major points could not be clearly defined for intra- 
Alaskan carriers, and consequently these carriers were grouped 
by total revenue ton-miles rather than revenue ton-miles per station. 

5. The cost per revenue ton-mile for each carrier was determined from 
its reports to the CAB (Form 41) after eliminating costs of non- 
mail functions (passenger service, traffic and sales, and advertising 
and publicity). Flight equipment depreciation allowances were based 
on standard rates and uniform amounts for each equipment type. 

6. The average revenue ton-mile cost was computed for each group. 

7. The cost per revenue ton-mile did not include return on investment, 
provision for income taxes or any of the special cost aspects of the 
mail service such as priority considerations. To allow for these ele- 
ments, the service rate was derived for each group as follows: 

a. The percentage relationship of the average cost for each group 
to the average cost of 34.20 cents for the Big Four domestic 
carriers was computed. 

b. The service rate for each group was determined by applying 
the percentage relationship for each group to the 45-cent serv- 
ice rate established for the Big Four.® 
For example: 

(1) The cost of the Atlantic Division of Pan American for 
the fiscal year 1951, after eliminating exclusive passen- 
ger cost factors, was 68.09 cents per revenue ton-mile. 

(2) The corresponding costs for TWA were 60.37 cents per 
revenue ton-mile. 

(3) The average cost for both of these carriers, which con- 
stitute the trans-Atlantic group, was 64.23 cents per 
revenue ton-mile. 

(4) This average cost of 64.23 cents is 187.81 percent of the 
average cost of the Big Four group of 34.20 cents per 
revenue ton-mile. 

(5) This percentage multiplied by the 45-cent service rate 
established for the Big Four group produces 85 cents 
per mail ton-mile, which is the service rate established 
for the trans-Atlantic group. 

8. In basing the service rate for international carriers on the ratio of 
their costs to the Big Four, the Board followed the procedure adopted 
for making the administrative separation of subsidy from total 
mail payments for domestic carriers. 
In the domestic separation report, it was pointed out that in decid- 
ing that the proper service rate for the Big Four carriers was 45 





8In arriving at the 45-cent service rate in the Big Four mail rate proceed- 
ing, the Board included an 8 percent return on the investment devoted to the mail 
service, including an allowance for related Federal income taxes. In addition, 
freight and express were treated as by-products in order to recognize the priority 
nature of mail. It should be noted that the cost of 34.20 cents for the Big Four 
is an average operating cost for mail, passenger, express and freight traffic com- 
bined, and does not reflect the return element nor the treatment of freight and 
express as by-products. 
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cents a ton-mile, the Board, for the first time, applied the results of 
detailed cost studies. That report stated: 


“Since the preponderance of air carrier costs is common to all 
classes of traffic, the cost of carrying the mail will tend to parallel 
the cost of all traffic combined. Therefore, it is possible to deter- 
mine a service rate for each individual carrier by applying the 
percentage relationship of its costs to the average cost of the Big 
Four to the $0.45 service rate of the Big Four.” 
As in the domestic report, the service rates for the international air 
carriers have been based on the average group cost to minimize 
deviations between the reported costs of carriers with comparable 
opportunity. 

9. For the fiscal year 1951 the amount of service mail pay was com- 
puted for each carrier by multiplying the applicable group service 
rate by the reported mail ton-miles carried during the fiscal year 
1951. The subsidy was computed by deducting the service mail pay 
from the total mail pay for each carrier. 

10. For the fiscal years 1952 and 1953, the service mail pay was deter- 
mined by multiplying the mail ton-miles forecast for each carrier 
for each year by the applicable service rate for the group in which 
the carrier falls; and the subsidy was computed by deducting the 
service mail pay from the total mail pay for each carrier. 

11. The total mail payments for each carrier for each of the fiscal years 
1951, 1952, and 1953 were computed on the basis of (a) the rates 
established in final orders of the Board wherever applicable, and (b) 
where no final rate was applicable, such payments have been esti- 
mated. 


The details of the computations referred to in items 9-11 above are 
set forth in Appendices A, B, and C. 


FUTURE PROGRAM FOR SUBSIDY SEPARATION — INTERNATIONAL AND DOMESTIC 


With the completion of this report, the Board has accomplished its initial 
objective of providing administrative separation of service mail payments 
from subsidy for the United States domestic and international air carriers 
certificated to carry mail. 

The Board will initiate a project® on July 1, 1952 for the purpose of 
developing a refinement of the bases used in establishing the separation of 
mail pay from subsidy for the domestic carriers. Emphasis will be given 
to the development of a multi-element service rate which will permit the 
payment of uniform rates but which will recognize the differences in oper- 
ating costs due to variance in ton-miles per station or other factors. The 
Post Office Department and the air carriers will be invited to participate 
in this project which is scheduled for completion by June 30, 1953. 

In all international mail rate cases processed following the release of 
this report, that portion of the payment which is for the service of carry- 
ing the mail and that portion which is subsidy will be appropriately iden- 
tified. This has been done in the domestic mail rate cases since October, 
1951. 

By October 1, 1952 the Board will issue revised estimates of the total 
mail and subsidy for the fiscal years 1951, 1952, 1953 and 1954 for each 
domestic and international air carrier. 





® This project will, of course, be geared to such legislation pertaining to the 
administrative separation of subsidy and service mail pay as may be enacted. 
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REPORT OF THE 
STANDING COMMITTEE ON AERONAUTICAL LAW OF THE 
AMERICAN BAR ASSOCIATION 


Presented to the House of Delegates at the ABA Convention 
in San Francisco, California, September, 1952 


OUR Committee on Aeronautical Law herewith presents its report for 
1951-52, in which it summarizes some of the more important subjects 


under its consideration. 


NEW AND PENDING LEGISLATION 
Crimes in Aircraft Over the High Seas 


Public Law 514, signed by the President on July 12, 1952, amends Sec- 
tion 7, Title 18 of the United States Code by the addition of a new pro- 
vision the purpose of which is to confer Federal jurisdiction to prosecute 
certain common-law crimes of violence committed on an American airplane 
in flight over the high seas or over waters within the admiralty and mari- 
time jurisdiction of the United States. 


The necessity for the new law arose from the decision of the United 
States District Court for the Eastern District of New York in United States 
v. Cordova, 89 F. Supp. 298, decided March 17, 1950. An American owned 
airplane left San Juan, Puerto Rico for New York on August 2, 1948, carry- 
ing a number of Puerto Ricans, among them Cordova and Santano. It 
appears that a number of the passengers had brought on board bottles of 
rum and drinking began in the plane. When it was over the high seas en 
route to New York an argument began between Cordova and Santano. 
They proceeded to the rear of the plane to fight, followed by a number of 
would-be spectators. The plane thus became tail-heavy and began to climb. 
Learning of the events taking place in the rear of the plane, the pilot went 
back to stop the fight. For his efforts he was attacked by Cordova, who 
was later indicted. Cordova was later set free after the trial court had 
granted a motion for arrest of judgment of conviction for the reason that 
federal jurisdiction did not exist over Cordova’s acts committed on an air- 
craft over the high seas. The court concluded that an aircraft is not a 
“vessel” within the meaning of that term as used respecting Federal crimes 
on vessels. 

The passage of Public Law 514 thus assures jurisdiction in the Federal 
Courts to deal in the future with such crimes committed on board American 
aircraft over the high seas and outside the jurisdiction of any state. 


AIR MAIL SUBSIDY 


S. 436, to provide for the separation of subsidy payment from mail 
service payments to air carriers was ordered reported out by the House 
Committee on Interstate and Foreign Commerce on June 24, 1952. The bill 
passed the Senate on September 19, 1951. The House Committee’s report 
was filed on July 2, 1952 and no further action has been taken by the House. 
Pending the passage of the legislation the Civil Aeronautics Board has 
provided for an administrative separation of service mail payments from 
subsidy payments in mail rate cases processed after October 1, 1951. The 
administrative separation will be adjusted to conform to the legislation 


ultimately enacted. 
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REGULATION OF TICKET AGENTS 


Public Law 538, approved by the President on July 14, 1952, amends 
the Civil Aeronautics Act so as to give the Civil Aeronautics Board power 
to order ticket agents selling air transportation to cease and desist from 
engaging in deceptive and unfair methods of competition. 


FINANCIAL RESPONSIBILITY FOR AIRCRAFT 


Your Committee is being kept informed of the work and progress of the 
National Association of State Aviation Officials in the preparation of a 
Model Act concerning financial responsibility for injury by aircraft. 

working draft of a Model Act was completed in May, 1952, and after it has 
been circularized among interested parties it is hoped that a final draft can 
be submitted to the Commissioners on Uniform State Laws in September, 
1952. Meanwhile a bill (H.R. 7270) has been introduced in the House of 
Representatives which would amend the Civil Aeronautics Act so as to 
provide for assurance as to financial responsibility of aircraft owners. No 
action has as yet been taken on H.R. 7270. 


AIRPORTS 


The series of tragic airplane crashes into the City of Elizabeth, New 
Jersey, in late 1951 and early 1952 dramatized the problems inherent in the 
location of large airports adjacent to densely populated areas. On Febru- 
ary 20, 1952, following the Elizabeth accidents, President Truman estab- 
lished an Airport Commission headed by Lieutenant General James H. Doo- 
little to examine the problem of airport location and use. Specifically, the 
President directed that in undertaking the survey the Commission should 
consider provisions for the safety, welfare and peace of mind of persons 
living in close proximity to airports while at the same time giving recogni- 
tion to the requirements of national defense and to the importance of a 
progressive and efficient aviation industry in the national economy. The 
Commission was requested to make its final recommendations within ninety 
days. 

While most people perhaps do not consider the problems of airport loca- 
tion and use to be primarily legal, nevertheless many important legal ques- 
tions are encountered in this field. This fact is demonstrated throughout 
the Final Report of the President’s Airport Commission. The Report, en- 
titled “The Airport and Its Neighbors” was transmitted to the President 
on May 16, 1952. One section has been devoted to the legal aspects of the 
airport problem, including the rights of the landowner as against those of 
the airport operator, the authority of the various states over airports, the 
scope of Federal authority over airports, the zoning of the approaches to 
airports, the compensation of landowners for and the regulation of the use 
of airspace. (ED. NOTE: See Pogue & Bell, “The Legal Framework of Air- 
port Operations” at p. 253 of this issue.) 

The Report appears to call for greater Federal activity in the field of 
airport regulation. The power of the Federal government to zone areas 
around existing airports not Federally owned is asserted to the exclusion 
of local regulation by the states. A distinction is made, however, between 
zoning for the purpose of controlling the height of structures in the area 
surrounding an airport and zoning so to prevent such areas from developing 
into residential areas. It is reasoned that since the regulation of the height 
of surrounding structures is directed toward the safety of aircraft, it is 
properly a field for Federal control, whereas, since horizontal zoning of 
adjacent areas is primarily for the protection of persons residing near 
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airports, it is not as clearly connected with the regulation of interstate 
commerce and so would seem to fall more appropriately within the field of 
the state police power. There is not in existence at this time any Federal 
legislation authorizing the Federal Government to zone, horizontally or 
vertically, areas adjacent to airports. It does exert its influence in this 
field, however, by requiring that cities receiving Federal assistance under 
the Federal Airport Act of 1946 insure that their airport approaches will 
be free from obstructions. Also, Federal regulations require notice to the 
Civil] Aeronautics Administration of the construction of structures of speci- 
fied heights within fifteen thousand feet of the nearest boundary of an 
airport located along, or within twenty miles of a civil airway.! 


The Commission reports that many municipal airports which were 
started less than twenty years ago in open country have been progressively 
surrounded by residential and industrial areas. The nearness of such areas 
to airport approaches is, of course, the controlling factor in the entire 
problem. The Airport Commission recommends that the dominant run- 
ways of new airport projects should be protected by cleared extensions at 
each end at least one-half mile in length and one thousand feet wide, these 
extensions to be completely free from housing and any other form of 
obstructions and to be considered an integral part of the airport. It is 
further recommended that a fan-shaped zone, beyond the half-mile exten- 
sion described above, at least two miles long and six thousand feet wide at 
its outer limits should be established at new airports by zoning law, air 
easement or land purchase at each end of dominant runways. In the fan- 
shaped area the height of buildings and the use of land would be controlled 
to eliminate the erection of places of public assembly, churches, schools, 
hospitals, etc. and residences would be restricted to more distant locations 
within the area. 


These fan-shaped zoned areas would be kept to a minimum number 
under the Commission’s recommendation that new airports should adopt a 
single or parallel runway design. It has been customary to construct 
multi-directional runways at large airports to allow for wind conditions 
favorable to take offs and landings. The Commission is of the opinion 
that too much emphasis has been placed upon statistics of prevailing winds 
and as a result large sums are still being spent unnecessarily for multiple 
intersecting runway airports. It beieves that current and future advances 
in cross-wind landing gear make the dominant runway concept practicable 
and further, that its acceptance would be an incentive to more rapid devel- 
opment of adequate cross-wind landing gear. It urges that the development 
of the single or parallel runway pattern will reduce the hazard around air- 
ports by limiting approaches and departures to two relatively narrow zones. 

Other recommendations of the Airport Commission which, in addition 
to those touching upon zoning problems, interest your committee and should 
interest lawyers generally, include the following: (1) The authority of the 
Federal, state or municipal governments with respect to the regulation of 
the use of airspace should be clarified to avoid conflicting regulation and 
laws.2 (2) The limits of the navigable airspace for glide path or take-off 





1 Par. 625, Regulations of the Administrator of Civil Aeronautics. 

2 The need for such clarification was: evidenced recently by the decision of 
the United States District Court for the Eastern District of New York in All- 
American Airways v. Village of Cedarhurst. On July 1, 1952, that Court ruled 
an airline entitled to a preliminary injunction against enforcement by the Vil- 
lage of Cedarhurst, N. Y., of its ordinance prohibiting flight of aircraft over the 
Village at altitudes less than one thousand feet. The Village is near an inter- 
national airport. The Court considered the ordinance in conflict with the Civil 
Aeronautics Act and regulations promulgated thereunder authorizing flights 
over the Village at altitudes less than one thousand feet. This problem is wide- 
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patterns at airports should be defined. (3) The Civil Aeronautics Act 
should be amended to require certification of airports necessary for inter- 
state commerce and to specify the terms and conditions under which air- 
ports so certified shall be operated. Certificates should be revoked if mini- 
mum standards for safety are not maintained. Closing or abandonment of 
an airport should be ordered or allowed only if clearly in the public inter- 
est. (4) Authorization of matching funds for Federal aid to airports 
should be implemented by adequate appropriations. Highest priority in 
the application of Federal aid should be given to runways and their pro- 
tective extensions incorporated into the airport to bring major municipal 
airports up to standards recommended in the Airport Commission’s Report. 
“The Airport and Its Neighbors” reveals a thorough exploration of the 
airport problem by the President’s Airport Commission. No doubt much 
good will develop from its recommendations. It is recommended to all 
lawyers who take an interest in aviation and its legal problems. The 
Report may be obtained from the Superintendent of Documents, United 
States Government Printing Office, Washington 25, D. C., for 70 cents. 


CrviL AERONAUTICS BOARD 
Revised Rules of Procedure 


Effective April 28, 1952, the Civil Aeronautics Board prescribed revised 
rules of practice in its economic proceedings. The revision is directed 
toward removing the necessity for case by case determinations of many 
procedural issues by establishing separate rules of practice for different 
types of economic proceedings. Subpart A of the new rules sets forth 
those rules which are of general applicability to economic proceedings; 
Subpart B contains rules applicable to economic enforcement proceedings; 
Subpart C contains rules applicable to mail rate proceedings; Subpart D 
contains rules applicable to exemption proceedings under Section 416 of 
the Civil Aeronautics Act; Subpart E contains rules applicable to proceed- 
ings with respect to rates, fares and charges and Subpart F contains rules 
applicable to proceedings for leave to conduct charter trips or special serv- 
ices. Where a conflict exists between the rules of general applicability to 
economic proceedings and the special rules applicable to specific types of 
cases the special rule will prevail. 


PROPOSED RULES FOR AIR CARRIER INSURANCE REQUIREMENTS 


On April 30, 1952, the Civil Aeronautics Board gave notice that con- 
sideration is being given to the adoption of regulations prescribing in- 
surance requirements for air carriers and foreign air carriers. The Board 
announced that. for some time it has been considering proposing regula- 
tions to require air carriers to maintain certain minimum insurance cover- 
age for their operations as a protection to the public and to the carriers 
themselves against the effects of excessive losses from accidents. The finan- 
cial ability of most carriers to meet such liability was recognized. The 
Board indicated, however, that there are a number of carriers not so situ- 
ated and that even with respect to those carriers able to meet such losses, 
some might thereby be placed in situations which could seriously impair 





spread as a number of municipalities have similar ordinances prescribing mini- 
mum altitudes of flight. Furthermore, it has been brought to the very doorstep 
of Congress by the protest of the nearby City of Alexandria, Virginia over alleged 
airline violations of its minimum altitude ordinance arising out of flights into 
and out of the adjacent Washington National Airport. Alexandria’s ordinance 
also prohibits crossing over the City at altitudes of less than one thousand feet. 
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the quality and safety of their services. For these reasons the Board con- 
siders it desirable to require a certain minimum insurance coverage. 

Questionnaires were sent to over two thousand air carriers respecting 
present insurance practices in the industry and upon responses thereto and 
the Board’s independent studies the proposed regulations are based. The 
proposed schedule of minimum coverages provides, for aircraft having a 
maximum certified take-off weight over 12,500 pounds, as follows: (1) 
passenger liability (a) per person, $25,000; (b) per accident, $25,000 times 
the number of passenger seats in the aircraft. (2) Public bodily injury 
liability (a) per person, $25,000; (b) per accident, $250,000. (3) Property 
damage, per accident $25,000. For aircraft under 12,500 pounds lower 
minimums have been proposed except as to passenger liability and public 
bodily injury liability per person, the minimums for which are the same 
as for the larger aircraft. The distinction based upon aircraft weight is 
based upon the probability that an accident involving a lighter aircraft will 
generally do less damage to persons and property on the ground than an 
accident involving heavier aircraft. The proposed rules contain provisions 
for certification by the insuring companies that the required coverage is 
in effect for the air carrier in question. 

The Board has called for comments from interested persons, following 
consideration of which its final decision is to be announced. As of the time 
of the preparation of this report the time for the filing of comments (July 
15, 1952) has passed and final action on the insurance requirements may 
be forthcoming in the near future. 


New AIR CARRIER CLASSIFICATION OF “AIR TAXI OPERATORS” 
CREATED-HELICOPTER EXCEPTION 


The increasing importance of the air taxi in the air transportation 
industry was given recognition by the action of the Civil Aeronautics Board 
in creating a new classification of air carriers known as “air taxi opera- 
tors.” The classification became effective February 20, 1952. It applies 
to air carriers which do not hold a certificate of public convenience and 
necessity under the Civil Aeronautics Act, do not employ such terms as 
“airline,” “airways,” or indicate by name, in connection with the services 
they offer, that they are an airline, and do not use aircraft having a maxi- 
mum certificated take-off weight of more than 12,500 pounds. The new 
air taxi operations are exempt from various economic requirements of the 
Civil Aeronautics Act, including the holding of a certificate of public con- 
venience and necessity as a prerequisite to engaging in air transportation. 
No limitations as to the regularity and frequency of flights between any 
two points are imposed upon the air taxi operations, except as to operations 
in the territories and possessions of the United States. They are prohib- 
ited, however, from offering their services between any two points between 
which scheduled helicopter passenger service is provided by the holder of a 
certificate of public convenience and necessity authorizing such service. 
Attention is invited to “The Airport and Its Neighbors,” the report of the 
President’s Airport Commission discussed above with respect to the future 
of helicopter service and the Commission’s recommendation that helicopter 
developments for intra-airport shuttle services and for short-haul use 
should be encouraged. 


AIR COACH SERVICE 


In a policy statement issued on December 6, 1951, the Civil Aeronautics 
Board indicated that it plans to encourage the proposals of certificated 
domestic air carriers to increase the scope of high density coach operations. 
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The Board gave as its opinion that “coach operations to date have conclu- 
sively demonstrated their economic soundness and that the certificated 
domestic carriers should promptly and substantially expand their coach 
services using aircraft with high-passenger carrying capacity (high density 
coach.)”” The Board recognized that “the maximum development of civil 
aviation in the United States, as contemplated under the Civil Aeronautics 
Act, will not be realized until such time as air travel is placed within the 
economic reach of the great majority of the traveling public. High density 
coach service offers a sound means of accomplishing this objective, improv- 
ing the economic stability of the certificated domestic carriers and reducing 
the dependency of these carriers upon Federal subsidy.” 


At about the same time the Board announced that its policy with respect 
to irregular carriers would be to preserve the status quo as to such carriers 
pending the completion of its long-range investigation of them. In re- 
sponse to a letter from Senator Sparkman, Chairman of the Senate Select 
Committee on Small Business, the Board said on December 7, 1951, that 
while the operating authority of the irregular carriers will not now be 
increased they have the opportunity for further growth to the extent that 
they may be able to obtain additional equipment or obtain greater utiliza- 
tion of existing equipment. The Board also promised appropriate enforce- 
ment action against irregular carriers, during the period of its investiga- 
tion, should any of them operate in excess of their authority. 


One month previous, on November 7, 1951, the Board, in the Trans- 
continental Coach-Type Service case, announced its policy that the existing 
certificated carriers are fully capable of providing the scheduled regular 
and frequent air coach services needed between those points which they are 
already serving and that the certificated carriers have the necessary re- 
sources and facilities to insure the future growth and development of such 
low-fare services. The Board denied requests of certain irregular carriers 
for authorization to engage in unlimited air coach operations on a trans- 
continental basis. 


More recently, on March 21, 1952, in its investigation of air services 
by large irregular carriers, the Board denied a petition requesting that it 
issue a declaratory order as to its legal authority to grant an exemption 
from Section 401 of the Civil Aeronautics Act to those who have completed 
a certificate proceeding for the type of service for which exemption is to 
be granted and as to other issues. Without reaching the question as to 
whether the Board lacked jurisdiction to issue them, the Board determined 
that the requested declaratory orders should not be issued. 


The courts also continue to have before them the problems of the large 
irregular carriers. In Civil Aeronautics Board, et al. v. American Air 
Transport, Inc., et al., the United States Court of Appeals for the District 
of Columbia Circuit, on June 13, 1952, certified to the United States Su- 
preme Court a question concerning the validity of a Board order which 
placed a limit upon the number of flights which large irregular carriers 
can operate. The question certified to the highest court is as follows: 
“Where operating authority is granted by a regulatory agency and a private 
company operating thereunder acquires property and business in so doing, 
is a new regulation of the agency which in fact substantially injures or in 
large part destroys such property interests of business (1) void as to that 
licensee unless an adjudicatory hearing is held, because it is on its face an 
amendment of his license; or (2) valid if adopted by a rule-making pro- 
cedure, provided the new regulation merely defines the terms of the old in 
ways not shown to be arbitrary or capricious; or (3) does its validity as 
to that license depend upon a finding of fact that it does or does not in fact 
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vary the terms of the license; or (4) does its validity depend upon some 
other condition?” 

In requesting the instructions of the Supreme Court upon this question, 
the Court of Appeals stated that it is of far-reaching and fundamental 
importance in the field of administrative law. 


AVIATION ACCIDENT LIABILITY DECISIONS 


Two aviation liability cases which reflect the times we live in were 
decided recently. In United States v. Gaidys, 194 F. (2d) 762, involving 
a claim for property damage resulting from the crash ofa jet plane, the 
claim being brought under the Federal Tort Claims Act, the U. S. Court of 
Appeals for the Tenth Circuit held the doctrine of res ipsa loquitur inappli- 
cable. The court was of the opinion that the accident in question might 
have occurred without negligence in the maintenance or operation of the 
jet plane. The question of the applicability of the res ipsa loquitur doc- 
trine to a new and different type aircraft such as a jet plane, and the Court’s 
reaction thereto, suggests the decisions of an earlier day when the now 
traditional form of propeller-driven aircraft were relatively new and held 
to be without the scope of the doctrine on the ground that accidents could 
occur without negligence. 

In United States v. Reynolds, 192 F. (2d) 987, an Air Force B-29 
bomber carried several civilian observers on a flight which was to test secret 
electronics equipment. The plane crashed, killing three of the civilian 
observers who were employees of companies engaged in the research and 
development of the equipment being tested. In the action under the Federal 
Tort Claims Act brought to recover damages for their deaths the Govern- 
ment refused to respond to an order of the lower court to produce the offi- 
cial Air Force investigation report on the accident which would have given 
the Court the opportunity to examine the documents and determine which 
were privileged. In the face of the Government’s refusal, the issue of neg- 
ligence was taken as established in favor of the plaintiffs and a trial per- 
mitted on the issue of damages. The Court of Appeals for the Third Cir- 
cuit upheld the action of the District Court and the United States Supreme 
Court has granted certiorari. 


AIR CARRIER TARIFF LIABILITY RULES 


Six of the country’s major air carriers have eliminated from their air- 
line tariffs on file with the Civil Aeronautics Board restrictions on the time 
within which a passenger must file notice of claim and bring an action for 
personal injuries or death. American Airlines, Braniff Airways, Capital 
Airlines, Colonial Airlines, Delta Air Lines and National Airlines have 
agreed to remove from their tariffs rules requiring that notice of claims 
against the carrier for personal injuries and death must be made within 
ninety days of the accident and suit instituted within one year. In the 
future these carriers and their claimants will be governed by applicable 
litigation in the past. 

As recently as April 17, 1952, the United States District Court for the 
District of Columbia held, in Shortley et al. v. Northwest Airlines, 3 Avi. 17, 
923, that the provision in the carrier’s tariff requiring notice of claim 
within ninety days and institution of suit within one year did not as a 
matter of law preclude a passenger from maintaining a personal injury 
suit against the carrier where the passenger had not filed notice of claim 
within ninety days and had not instituted suit within one year of the events 
giving rise to the claim. The Court emphasized that neither the Civil Aero- 
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nautics Act nor the regulations of the Civil Aeronautics Board requires 
an air carrier to insert in its tariff a provision respecting limitations upon 
notice of claims or institution of suits.® 


CourT USE oF C.A.B. ACCIDENT INVESTIGATION DATA 


Two recent appellate court decisions have contributed to the clarification 
of the meaning of Section 701(e) of the Civil Aeronautics Act which re- 
lates to the admissibility into evidence of Civil Aeronautics Board accident 
investigation reports. Section 701(e) provides that “No part of any report 
or reports of the Board or of the Authority relating to any accident, or the 
investigation thereof, shall be admitted as evidence or used in any suit or 
action for damages growing out of any matter mentioned in such report 
or reports.” 


In Universal Airlines v. Eastern Airlines, 188 F. (2d) 993, decided 
February 23, 1941, the United States Court of Appeals for the District of 
Columbia rejected the contention of the Civil Aeronautics Board that the 
lower court should not have required one of the Board’s inspectors to tes- 
tify as an expert witness with respect to the aircraft accident investigated 
by him solely in his official capacity as an employee of the Board. This 
contention was made upon the basis of Section 701(e) and the Board’s reg- 
ulations precluding expert testimony by Board accident investigators in 
civil actions. The Court stated that “As a matter of comity, under circur- 
stances such as those presented here, the trial court should ordinarily re- 
ceive the deposition of the CAB investigator, rather than order his per- 
sonal attendance.” The Court further said “We may add that in any case 
where the CAB investigator is the sole source of evidence reasonably avail- 
able to the parties, with regard to the precise position and condition of 
aircraft after a disaster, we deem it to be incumbent upon the Civil Aero- 
nautics Authority to make his testimony available by deposition or in per- 
son; if the deposition is not forthcoming or is insufficient, the Court has 
power to order his personal appearance.” 


In Lobel v. American Airlines, 192 F. (2d) 217, decided October 30, 1951, 
the United States Court of Appeals for the Second Circuit ruled that a 
CAB investigator’s report of an accident which was offered as past recollec- 
tion and in conjunction with the investigator’s direct testimony in a depo- 
sition was properly admitted where the report contained only personal 
observations as to the condition of the aircraft after the accident and con- 
tained no opinions or conclusions as to the possible cause of the accident 
or the defendant’s negligence. 


WARSAW CONVENTION 


The Warsaw Convention, which limits the liability of air carriers in 
international air transportation under certain conditions, continues to re- 
ceive the active attention of your Committee. 


An opinion of the New York Supreme Court, Special Term, New York 
County, in Salamon v. KLM, decided September 28, 1951, reveals an inter- 
esting interpretation of the Warsaw Convention somewhat at variance with 
what might fairly be said to be the generally accepted one. Suit was 
brought to recover damages for the death of a passenger alleged to have 





3 For other cases relating to such tariff limitations, see Wilhelmy v. North- 
west Airlines, 86 F. Supp. 562, Indemnity Ins. Co. of North America v. Pan 
American Airways, Inc., 58 F. Supp. 338, Sheldon v. Pan American Airways, Inc., 
74 N.Y.S. (2d) 578, a’d, 74 N.Y.S. (2d) 267, and Glenn v. Compania Cubana 
de Aviacion, D.C. 8.0. Fla., 1952, 3 Avi. 17836, mentioned elsewhere in this report. 
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been caused by the manner in which the defendant operated the aircraft on 
a flight from the Netherlands to New York. On a motion attacking the 
sufficiency of the complaint, the Court ruled that “it seems clear from the 
foregoing provisions (of the Warsaw Convention) that the convention, 
contrary to the position taken by the defendant, created a cause of action 
for injury or death of a passenger on a flight covered by the conven- 
tion... .” This interpretation of the convention is clearly opposed to that 
announced in Wyman and Bartlett v. Pan American Airways, Inc., 181 
Misc. 963, 43 N.Y.S. (2d) 420, affirmed without opinion, 267 App. Div. 947, 
59 N.E. (2d) 785; cert. den. 324 U.S. 882, where the court stated, “No new 
substantive rights were created by the Warsaw Convention and all the 
rules there laid down are well within the framework of the existing legal 
rights and remedies.” Although the Warsaw Convention was held applica- 
ble the Court stated in the Pan American case that “the right to any 
recovery in this action thus must depend on some statute.” 


Should the decision in the Salamon case be followed in the future, the 
effect would be that in Warsaw Convention cases the claimant would not, 
as in a wrongful death action, be required to show the existence of an 
independent statute creating a right of action. In this connection it is to 
be noted that, unlike the Lord Campbell’s Acts, the Warsaw Convention 
does not prescribe the person who shall bring the action nor those for whose 
benefit it is to be brought. 

In Glenn v. Compania Cubana de Aviacion, D.C., 8.D., Fla., 1952, 3 Avi. 
17836, involving the collision of an American airplane and a Cuban air- 
plane during a flight from Florida to Cuba, it was held that the Cuban air 
carrier was entitled to the benefit of the liability limitations imposed by 
the Warsaw Convention even though Cuba was not a party to that Conven- 
tion. The convention limits the liability of an air carrier to its passengers 
to the sum of $8,291.87 in the event of injury or death sustained by a passen- 
ger in international transportation. By definition international transpor- 
tation includes a flight in which the point of origin and the point of desti- 
nation are in countries which are contracting parties to the Convention 
and a flight in which the point of origin and the point of destination are in 
the same contracting country. 


ROME CONVENTION 


The proposed Rome Convention relates to the liability of aircraft opera- 
tors for injury or damage to third persons or property on the surface. It 
is designed to apply only to those cases where damage is caused on the sur- 
face of one contracting state by an aircraft which is registered in another 
contracting state. A final draft of this proposed convention was completed 
by the Legal Committee of the International Civil Aviation Organization 
in January, 1951. An international conference is being held in Rome in 
September, 1952, for the purpose of determining the final form of the con- 
vention and opening it for signatures. 

The proposed convention adopts the principle of absolute liability of 
the operator of an aircraft causing damage to third persons or property 
on the ground. It sets a limit on the extent of liability of the operator, 
depending upon the weight of the aircraft, with the maximum all-inclusive 
limitation with regard to the heaviest aircraft being approximately $670,- 
000, and the liability limit in any particular case is dependent upon the 
weight of the aircraft involved. Recovery for death or personal injury of 
an individual is limited by the draft convention to a maximum of approxi- 
mately $20,000. The person on the ground who is damaged by an aircraft 
or objects falling from it is limited to bring suit in the courts of the place 
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where the damage occurred unless all the claimants and the persons liable 
under the convention agree to some other forum. Contracting states would 
be required to enforce foreign judgments under the convention by granting 
execution thereon, subject to certain safeguards and protections. 


PILOT PHYSICAL FITNESS 
Adequacy of Statute and Regulations 


The determinations of the Civil Aeronautics Board that approximately 
70% of all aircraft accidents are due to the human element, pilot error, has 
created much interest in whether existing statutory provisions on physical 
fitness of pilots and the regulations based thereon are adequate. It is said 
that there is an increasing number of airline pilots in whom the aging 
process is not compensated for by experience. The President’s Airport 
Commission report in “The Airport and Its Neighbors,” that in the next 
decade “airlines will have to give serious consideration to the proper utili- 
zation of older pilots.”” The Commission feels that the system for physical 
examination of airline pilots should be stiffened in the future because of 
the pilot age problem. Student and private pilots, as a class, while reported 
to have a higher accident toll, are given the least consideration medically. 
Also, there are pending provisions to relax or eliminate altogether the 
physical standards for classes of civilian pilots. 


The Civil Aeronautics Act of 1938 provides, in Section 602(b) for 
“periodic or special examinations” and “tests for physical fitness” of all 
pilots of aircraft. There are some who say that the situation just described 
comes about because the regulations to implement this language are woe- 
fully weak and inadequate and require drastic revision. These are serious 
problems of great importance to air safety and your Committee is giving 
extensive consideration to them. 


Respectfully submitted by the 
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STATE AND LOCAL 
PLAN FOR CIVIL FLYING IN EVENT OF NATIONAL EMERGENCY 


ITH the approval of the plan by Charles Sawyer, Secretary of Com- 

merce, and Robert A. Lovett, Secretary of Defense, detailed appli- 
cation can now be started by appropriate civilian and military aviation 
groups. A plan which the CAA states will permit the maximum of civilian 
and military flying consistent with national defense requirements during a 
military emergency. The plan has been adopted by the joint Chiefs of 
Staff in collaboration with representatives of civil aviation groups. 


Three warning conditions are established, Warning White, Warning 
Yellow, and Warning Red. Under each a set of rules governing civilian 
and military non-tactical flying inside and outside of the Air Defense Iden- 
tification Zones is established, with provisions made for keeping the dura- 
tion of the yellow and red warnings as brief as the actual military situation 
will allow. Military and civilian representatives on the Air Defense Plan- 
ning Board have agreed that the rules represent minimum interference with 
civilian flying while the military is carrying out its duties of Detection, 
Identification, Interception and Destruction of a potential enemy. 


Provisions of this plan follow: During a Warning White condition, 
automatically in effect when a military emergency is declared, the CAA 
Regional Administrator, basing his actions upon requirements prescribed 
by the Air Division Commander, may impose any or all of the following 
restrictions for the duration of the emergency: 


All point-to-point flights entering, departing or within an ADIZ, 
regardless of altitude shall conduct either an Instrument Flight Rule 
or Defense Visual Flight Rule operation and the aircraft must be 
equipped with two-way radio and shall maintain a constant watch on 
an appropriate frequency to insure reception of security control in- 
structions. This involves mandatory flight plans, but certain flights, 
such as agricultural and industrial aircraft movements, may be ex- 
empted from the two-way radio requirement. 

All point-to-point air traffic operating within ADIZ’s may be limited 
by the CAA Regional Administrator to the capacity of the defense sys- 
tem to identify all air traffic. A priority system will be employed to 
regulate the amount of this kind of traffic, but these provisions prob- 
ably will not be necessary except in periods and areas of extreme 
congestion. 

Ail traffic entering or departing ADIZ’s may be confined to certain 
corridors and position reports to appropriate CAA facilities will be 
required. 

All local non-military traffic may be restricted to designated local 
flying areas and to an altitude below 2,000 feet above the terrain. 
Under these conditions the aircraft need not have two-way radio, but 
they may be required to possess some means for visual recall to their 
fields. Again agricultural and industrial planes may be exempted in 
this case. 

All air traffic entering Continental United States through boundary 
or coastal ADIZ’s may be required to land first at a clearing point 
outside the U. S. where pilots will be briefed, assigned authentication 
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codes and, identification and approach procedures before takeoff on 
the entry flight. There are also three restrictions proposed for air 
traffic outside ADIZ zones under Warning White conditions: 


The aircrift must have a radio receiver and the pilot must maintain 
a constant watch on an appropriate frequency, or 


The flight must be confined to altitudes and time limits prescribed 
by the Air Division Commander, or 


The flight must be conducted in such a manner that it can be re- 
called to an airport by visual means. Regardless of whether a flight 
is within or outside an ADIZ, CAA Regional Administrators may divert 
and control air traffic to permit immediate takeoff and employment of 
military aircraft in combat operations. 


Under Warning Red Conditions, which means “Air Attack Imminent,” 
the following restrictions will apply: 


All traffic will be grounded by the CAA Regional Administrator 
except those flights coordinated with the appropriate military Com- 
manders. This restriction will be as short in duration as possible, 
depending upon the military situation. 


All air traffic in or approaching the affected areas of air defense 
sectors, whether in an ADIZ or not, will land at the nearest airport 
if possible, or will be diverted by the CAA Regional Administrator, 
away from the route or point of attack. 


Most navigation radio aids will be shut down in accordance with 
an established plan. Certain key aids will be kept on the air long 
enough for friendly aircraft to make safe landings. These restrictions 
will be lifted as soon as safety permits. 


During Warning Yellow, CAA Regional Administrators may impose any 
or all of the restrictions listed for Warning White and Warning Red, de- 
pending upon local conditions and the degree of security control considered 
necessary by the Air Division Commander. Restrictions, when and if im- 
posed will be of as short a duration as possible, depending upon the military 
requirement. These restrictions will be lifted as soon as safety permits. 


Special legislative authority for control of air traffic was sought and 
obtained through the passage of Public Law 778, September 9, 1950. This 
is expressed in Regulations of the Administrator Part 620 entitled “Security 
Control of Air Traffic” which became effective December 27, 1950. The 
military counterpart of this civil regulation is a joint Army-Navy-Air 
Force Regulation entitled “Recognition of Aircraft in Certain Areas.” 















JUDICIAL AND REGULATORY DECISIONS 


Department Editor: Leila M. Foster* 
MUTUALLY EXCLUSIVE APPLICATIONS AND THE C.A.B. 


N Northwest Airlines, Inc. v. CAB,! Northwest successfully secured a 

reopening of the proceedings on a new reute case and the consolidation 
of its application with those of its competitors. 

The Board had originally instituted a proceeding to determine whether 
Capital Airlines, Inc. should be granted a certificate to operate nonstop 
flights between Cleveland and New York.2 American Airlines’ application 
for the same route was consolidated on formal motion. Following hear- 
ings, the examiner recommended the grant of Capital’s application. North- 
west filed an exception to the examiner’s report expressly objecting to the 
grant without the consolidation of its own application for the same route, 
which had been pending at the time the Board instituted the original pro- 
ceeding. 

Upon judicial review the Board contende’ that as the grant to Capita] 
was not a new route, the grant could be made without first hearing North- 
west’s application. The Board also asserted its grant to Capital and the 
application of Northwest were not mutually exclusive? so that a compara- 
tive hearing* was not necessary. But even if these applications were mu- 
tually exclusive, the Board claimed it was under no duty to grant a consoli- 
dated hearing® as Northwest did not make a timely petition. 

The Court of Appeals for the District of Columbia rejected the Beard’s 
contentions and reached a contrary holding. The court set aside the grant 
to Capital and remanded the case to the Board with instructions that the 
proceedings be reopened and Northwest’s application be consolidated. 

Except for the issue of timeliness, the Northwest case presents a fac- 
tual situation as close to being on all fours with Ashbacker Radio Corp. v. 
FCC as is possible under the Civil Aeronautics Act. 

In the Ashbacker case two applicants, Fetzler and Ashbacker, had applied 
for the same broadcasting frequency. The Commission held that because 
simultaneous operation on the same frequency would result in intolerable 
electrical interference to both, the two applications were mutually exclusive. 
Fetzler’s application was granted and Ashbacker’s was designated for a 
hearing. Upon review of this action all of the judges of the Supreme Court 
agreed that when the grant of one application foreclosed the grant of an- 
other, the subsequent hearing to the latter required by the statute became 
a mere formality. The members of the Court parted company, however, 
on the question of whether or not a grant must be withheld in its entirety 
until both applicants had been heard. The minority was of the opinion 





*Comment Editor, Legal Publications Board, Northwestern University 
School of Law. 

1 Northwest Airlines, Inc. v. C.A.B., 194 F. 2d 339 (D.C. Cir.), 1952 U.S. 
Can. AvR 80. 

2 Milwaukee-Chicago-New York Restriction Case, 11 C.A.B. 310 (1950). 

8 Applications are mutually exclusive when the grant of one forecloses the 
grant of another or when the Board determines that certifying more than one 
carrier would result in competition deemed undesirable in the public interest 
due to the effect on existing carriers or on the applicants themselves. 

4 Comparative hearing: A hearing for the purpose of comparing the merits 
of one or more applications with applications considered in another hearing. 

5 Consolidated hearing: A hearing embracing two or more conflicting or 
non-conflicting applications. 

6 Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327 (1945). 
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JUDICIAL 


that the statute did not preclude a conditional grant if the agency found 
the public interest would be furthered by making the service available as 
soon as possible;? the majority felt that Congress intended mutually ex- 
clusive applicants to receive an equal opportunity to obtain the grant. In 
effect, the Court extended mutually exclusive applicants the same right as 
applicants generally, the right to receive a hearing for an available license, 
in holding that when two bona fide applications’ are mutually exclusive, one 
cannot be granted without a hearing to both. 

In the Northwest case the following factors similar to those of the 
Ashbacker case were present: 


(1) A new route proceeding® 

(2) Mutually exclusive applications 

(3) The grant of one mutually exclusive application without a 
hearing to both 

(4) A timely petition for a hearing 


The decision in Seaboard & Western Airlines v. CAB!° emphasizes the 
importance in an Ashbacker situation of (1), a new route proceeding. Sea- 
board sought consolidation of its application for a North Atlantic route 
with a hearing on the proposed merger of Pan American Overseas Airlines. 
The plaintiff alleged that a consideration of the entire North Atlantic pat- 
tern was involved in the merger hearing and a decision in that case might 
determine the disposition of its application. The Board contended that it 
proposed to consider the North Atlantic pattern only as it might make 
reallocation of existing routes between the existing carriers a condition 
to its approval of the merger and that such reallocation would not affect 
in any way the disposition of Seaboard’s application. The court sustained 
the Board’s refusal to consolidate on the ground that the proceeding was 
merely for the modification of existing certificates and not to fix new 
routes.14 

The case of Eastern Air Lines v. CAB’? points up the significance of 
factor (2), mutually exclusive applications. Eastern endeavored to secure 
consolidation of its application containing a large amount of service not 
local and feeder line type in character with the New England case, a pro- 
ceeding involving local and feeder service only. Eastern asserted that 
failure to receive consolidation would result in a denial of a hearing on 
those services in its application which conflicted with those in the process 
of hearing. The Board contended that since there were many over-lapping 
applications in its files, consolidation was of necessity a matter of ad- 
ministrative judgment.!* The court refused to order consolidation but 
stated, “we have no reason to suppose the Board will grant any certification 

7 As a practical matter, the assurance necessary to encourage the first appli- 
cant to go forward with his service would most likely fatally prejudice the sec- 
ond’s chance of displacing him. 

8 Applications which, if considered alone, might be granted. Simmons v. 
F.C.C., 145 F. 2d 578 (1944). 

® A new route proceeding may embrace not only the applications of a new 
company for a new service or applications of established airlines for entirely 
new extensions, but also applications of established carriers to add new cities to 
existing routes. Westwood, Procedure in New Route Cases before the Civil 
Aeronautics Board, 14 J. Air L. & Com. 267 (1947). 
mu & Western Airlines v. C.A.B., 181 F. 2d 777, 1950 USAvR 520 
' 11 A similar issue will arise if the Board contends that the proceeding in- 
volves a mere improvement in existing routes. 

12 Eastern Air Lines v. C.A.B., 178 F. 2d 726, 1950 USAvR 55 (1949). 

18In the Southeast States Case consolidation, virtually every application 
embraced in substance all or a part of the proposals of one or more applicants. 
Southeast States Case, Supp. Opinion, 8 C.A.B. 716 (1947). 
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for those routes in the New England case, or without considering Eastern’s 
application. It follows that the Board’s order denying consolidation does 
not foreclose petitioner as to any route covered by its application.” As this 
language indicates, when applications are mutually exclusive as to only 
some of the routes applied for, the applicant may be entitled to a compara- 
tive hearing.14 A half way point between including or excluding such 
applications in a consolidated hearing is to require severance of those routes 
not mutually exclusive. 

The Court of Appeals of the District of Columbia is not alone in attach- 
ing importance to factor (3), the grant of one mutually exclusive application 
without a hearing to the other. In Western Air Lines v. CAB,!5 Western 
sought a stay of administrative proceedings in the South-West Renewal- 
United Suspension and West-Coast Renewal-United Suspension cases. 
Plaintiff also asked for review of a Board order denying its petition for 
consolidation into one hearing of those cases with its own application for 
the same routes. The Board contended that its refusal to consolidate had 
not denied any right of the plaintiff’s and that consolidation would unduly 
delay the proceeding then in progress. The Court of Appeals of the 9th 
Circuit found the applications mutually exclusive because the Board did 
not intend to duplicate the routes, but held that inasmuch as the Board had 
not renewed the conflicting certificates and thus foreclosed a hearing to the 
plaintiff, the Ashbacker doctrine did not apply. 

Factor (4), a timely petition for a hearing, is largely a matter of com- 
pliance with the Board’s practices. But when the Board is informed of 
an applicant’s desire to have a hearing in some less formal fashion, strict 
compliance with the Board’s practices may not be necessary.!7 

As long as the aviation route system continues to develop, the CAB 
will be faced with an ever-growing problem of disposing of mutually ex- 
clusive applications. Litigation of the last few years has not completely 
defined all the situations which result in a denial of an applicant’s right to a 
hearing. Current disputes being carried to the federal courts are indicative 
of future decisions weighing the need for flexible and efficient administra- 
tive procedures against the need for protection of the right of an applicant 
to the fair hearing to which he is entitled.18 

The Northwest case represents the first decision in which the courts 
have forced the Board to reopen a hearing and consolidate the application 
of an excluded carrier. In the fact situation of that case all of the follow- 
ing elements were present: (1) a new route proceedings, (2) mutually 
exclusive applications, (3) a timely petition for a hearing, and (4) a final 
grant without a hearing to both applicants. With the increase in aviation 
cases involving an Ashbacker problem, we may expect a more definite 
statement of the content and the importance of each of these elements. 





14In a case involving a new route application, a final grant, and timely 
request for a hearing, it is possible by a variation in the element of mutual ex- 
clusiveness to reach three different results: (a) When the application is mutually 
exclusive in its entirety, consolidation will be required. (b) When the application 
is mutually exclusive in part only, a comparative hearin may be required. (c) 
When the application contains no element of mutual exclusiveness, neither con- 
solidation nor a comparative hearing will be required. 

15 Western Air Lines v. C.A.B., 184 F. 2d 545, 1950 USAvR 456 (1950). 

16 Counsel informs us that it is the practice of the examiner to specify a 
period of ten days after the prehearing conference as the time within which 
new applications may be filed and considered for consolidation. Western Air 
Lines v. C.A.B., supra, note 18, at 551. 

17 It would be harsh indeed to deny the applicant a fundamental right sim- 
ply because of the informality of his approach. Northwest Airlines, Inc. v. 
C.A.B., supra note 1, at 3465. 

18 See Air Transport Assn., Inc. v. C.A.B., petition for certiorari, 20 U.S. 
L. WEEK 3338; —— U.S. (1 952). 




















DIGEST OF RECENT CASES 


TORT — NUISANCE — OPERATION OF PRIVATE AIRPORT — 
EFFECTIVE RELIEF 


Anderson v. Souza 
Calif. , 248 P. 2d 497, 1952 US&CAvR 216 (April 24, 1952) 


The California Supreme Court split three ways when presented with the 
problem of citizens complaining that the operations of a neighboring private 
airport constituted a nuisance and prevented the rightful enjoyment of their 
homes. The plaintiffs objected to both the noise and the creation of appre- 
hension of crashes. 








The majority of the court found the existence of a nuisance in the opera- 
tion of the airport though not in the mere presence of the field. Furthermore, 
the court asserted its power over the controversy as it found nothing to 
distinguish the private airport from any other private business. Extensive 
federal and state regulations did not affect its decision in this respect. 
The court discussed the differences in public and private fields with regard 
to powers acquired and methods of authorization. 


The result reached by the majority was an award of damages, but a 
refusal to affirm the use of injunctive relief and the remand of the case to 
the lower courts for further investigations of the possibilities of operating 
the airport without creating a nuisance. The court declared that the plain- 
tiffs had no right to complete abatement until they assumed the burden of 
showing it was impossible to run the airport without harm to the rights of 
those on the surrounding land. 


In a concurring and dissenting opinion, Justice Schauer supported the 
refusal of the injunction but would have gone further and denied damages. 
Because the damages were caused by the independent acts of the customers 
of the airport, the owner of the field should not have to assume the liability. 
A comparison was drawn to the development of automobile law with the 
suggestion that it would be as inequitable to hold the defendant in this case 
as it would be to place the liability for highway problems on the owner of a 
garage. The justice also relied on statements of public policy supporting 
the creation of an extensive airport system. 


Justice Carter in a dissenting opinion approved of the award of damages 
but also favored the issuance of a permanent injunction. He claimed it 
should be the burden of the defendant to show that the field could be oper- 
ated in a manner not causing a nuisance. He pointed out the ineffectiveness 
of money damages in compensating the plaintiffs and urged the use of the 
injunction to prevent a multiplicity of suits. 


DAMAGES — PERISHABLE FREIGHT — AIR FREIGHT TARIFFS — 
PRIMARY JURISDICTION RULE 


Furrow & Co. v. American Airlines 
102 F. Supp. 808 (W.D. Okla. Jan. 9, 1952) 1952 US&CAvR 209. 


The plaintiff, a wholesale florist, sought recovery for goods damaged 
because of delay in time of delivery. It was the contention of Furrow & 
Co., though found by the court to be unsupported by the evidence, that the 
defendant’s agents were to notify the plaintiff’s agents on arrival of the 
goods after business hours. 
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The court decided in favor of the defendant. Under the Air Freight 
Rules Tariff No. 1 (Rule 3.1la) and No. 3.10 the carrier did not assume 
the risk of such loss. The tariffs determine the liabilities of the parties — 
even where one of the parties does not have actual knowledge of the pro- 
visions involved. 


With tariffs filed with the CAB, the plaintiff’s attack on certain sections 
as unreasonable would not be heard by the court under the primary juris- 
diction rule. The statutory remedies must be exhausted before the court’s 
jurisdiction can be invoked. 


ADMINISTRATIVE LAW — CAB REGULATION — RESTRICTION OF 
OPERATIONS OF NONSCHEDULED AIR CARRIERS — RIGHT 
TO FORMAL EVIDENTIARY HEARING 


CAB v. American Air Transport, Inc. 
20 U.S.L. WEEK 3336 (U.S. June 17, 1952) 


The United States Court of Appeals for the District of Columbia cer- 
tified questions involved in this case to the Supreme Court. Two non- 
scheduled air carriers had been successful in the trial court in obtaining 
a permanent injunction restraining the CAB from putting in effect, until 
the Board should give the carriers a full evidentiary hearing, a regulation 
which curtailed the carriers’ operations. Summary judgment was entered 
in favor of the carriers in the trial court. 


The Court of Appeals inquiry sought to ascertain the nature of the 
administrative action and the consequent hearing requirements. If on the 
face of the action, there was an amendment of the license; then, the possi- 
bility was raised that the action was void unless an adjudicatory hearing 
was held. However, if the new regulation merely defined the old one and 
was without taint of arbitrary or capricious elements, then was the action 
valid if taken by the rule-making procedure? The court asked an answer 
to the problem of whether the validity of the action was dependent on the 
finding of fact that the regulation varied the terms of the license or whether 
the validity was determined by some other condition. 


DENIAL OF CERTIFICATE — SURFACE CARRIER CONTROL OF AIR 
CARRIER — COMPARISON WITH COMPETING APPLICANTS 
— PETITION FOR TRANSFER OF CERTIFICATES 
TO SURFACE CARRIER 


Continental Southern Lines v. CAB 
F. 2d , 1952 US&CAvVR 191 (D.C. Cir., April 17, 1952) 


Continental Southern Lines was the only applicant with surface carrier 
connections among several petitioners seeking routes in an area where the 
Board wished to encourage establishment of immediate service. Also, Con- 
tinental had a contract with Transcontinental Bus System for that surface 
company to purchase all of the air carrier’s stock. 


The court found that Continental had not made sufficient showing of 
probable compliance with sec. 408 of the CAA (regulating surface carrier 
participation in air transportation). The court sustained the Board’s find- 
ing that the record the plaintiff presented did not justify certification in 
the public interest. The Board having made this determination, was under 
no duty to decide whether Continental’s proposed service was genier to 
that offered by the other applicants. 
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Furthermore, the Board was not in error in denying a request to trans- 
fer the certificates to Transcontinental, the surface holding company, for 
the purpose of avoiding a sec. 408 proceeding. This type of transfer would 
require a finding by the Board that the action was in the “public interest.” 
Since Continental failed to produce a record on which the Board was willing 
to grant a certificate in the “public interest,” the denial of the transfer 
was proper. 


ADMINISTRATIVE LAW — CERTIFICATE — LIMITED SUSPENSION 
ORDER — SUBSTITUTION OF LOCAL SERVICE AIR CAR- 
RIER FOR TRUNKLINE CARRIER — JUDICIAL REVIEW 


Western Airlines v. CAB., Bonanza Air Lines, Inc., Intervenor 
F. 2d , 1952 US&CAvR 200 (9th Cir. May 19, 1952) 


The CAB suspended for a limited period the certificate of Western Air 
Lines for service of E] Centro and Yuma. It granted a temporary certifi- 
cate to a local feeder, Bonanza Air Lines, in order to see whether more 
extensive local service could be satisfactorily instituted. 


Western objected to the move by the Board and advanced three argu- 
ments against the legality of the action. First, the order was said to be not 
a suspension, but in fact a revocation. Western pointed to the history of 
permanence of feeder air lines similar to Bonanza. The court rejected 
this contention. It reviewed the possible events preventing the suspension 
from becoming permanent and postponed any action until after the suspen- 
sion period when it would know the final decision of the Board. 


Second, Western claimed the order invalid as the Board could not elimi- 
nate a carrier with a permanent certificate in order to approve a new carrier. 
The court refused this argument and stated the result would be an “unrea- 
sonable limitation on the Board’s power.” Greater flexibility was needed 
in assigning routes to adequately serve the public interest. The experiment 
in change of carriers might well produce valuable information to aid the 
Board’s future determination. 


Third, deprivation of property without due process of law was asserted 
by Western. This count was barred by the court since it was noted that 
the issue was not raised in the case before the Board. Chief Judge Stevens 
in a short concurring opinion indicated that though the orders did not con- 
stitute a violation of due process and did not appear to be so clearly illegal 
as to require the court’s interference; nevertheless, the administrative 
action did appear “to impose an undue burden on Western.” 








ADMINISTRATIVE LAW — RESCISSION OF TEMPORARY CERTIFI- 
CATE FOR LOCAL SERVICE — REOPENING OF AN AREA 
LOCAL SERVICE PROCEEDING 


Southwest Airways Co. v. CAB, Bonanza Air Lines, Inc., Intervenor 
F. 2d , 1952 US&CAVR 206 (9th Cir. May 19, 1952) 








In the same administrative order that governed the case of Western 
Airlines v. CAB, Southwest lost a temporary local service authorization. 
Southwest contended that the Board had not made sufficient findings upon 
which to base its rescission order. The court sustained the Board’s rescis- 
sion which was based on a finding that the need for improved local air serv- 
ice should be determined by a reopening of an old case and a consolidation 
of several petitions. 
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The court distinguished the methods the Board must use to terminate 
a temporary and a permanent certificate. A temporary authorization, not 
yet effective and dependent on an administrative order, may be rescinded 
by a reconsideration by the Board of its own order. 


TORT — NEGLIGENCE — AIRPORT FIRE — DIRECTED VERDICTS 


Indamer Corp. v. Crandon 
F. 2d , 1952 US&CAvVR 223 (5th Cir. April 18, 1952) 


Suit for loss by fire of the plaintiff’s plane was brought against a Port 
Authority, a municipal organization operating for profit the Miami Inter- 
national Airport; Carribean Air Transport, Inc., a lessee of one of the 
hangars; and Air Transport Maintenance Co., a sublessee. On appeal an 
instructed verdict for the defendants was reversed as to the first two 
parties, as the plaintiff had made out a prima facie case of negligence for 
the spread of the fire. The Port Authority had a duty to use care for the 
safety of the planes. The Carribean Co. was held on charges of creating 
and permitting conditions favorable to fire. 


However, because defendant Air Transport had notified the Port Au- 
thority of the danger and had sought relief, and because the fire hazard 
was apparent to the plaintiff-bailor; the court affirmed the directed verdict 
for the third defendant. 




























BOOK REVIEW 


MANUAL OF AVIATION LAW, by Anne Mathes and Theodore 
Mattern. (Oceana Publications, 43 W. 16th St. New York. 1952. 95 


pp. $1 paper, $2 cloth.) 


It is quite obvious that this little ninety-five page book (one of the Legal 
Almanac series) cannot cover the field of aviation law in such a way that 
the law library of the practicing attorney could consist sole of this book. 
However, there are other purposes that it might serve not only adequately 
but highly effectively. Because of its generality and brevity it might be 
suggested as reading for newcomers to flying, either adult or student. 


In a short chapter of four pages (Chap. II) the authors have captured 
much of the history of the development of aviation law — international, 
national and state. The authors’ interesting citation of the Causby case 
states, “The opinion . . . shows a definite trend, if not a final decision, chal- 
lenging the validity of state sovereignty in the navigable air space. This 
trend seems to be based on the argument that complete and exclusive na- 
tional control of the navigable air space is necessary to the nation as a 
member of the family of nations.” 


The chapters on Airmen and Airways and Airmarkers are likewise in- 
formative but the former, of course, should not be relied upon as the final 
word since administrative regulations are constantly in a state of change. 
Chapter V, Airports, briefly informs the reader of the purposes of the 
Federal Airport Act and then goes into the legal problems of airports (see 
article by Pogue and Bell on p. .... of this issue) i.e. the acquisition of 
land, zoning, and the rights of adjoining property owners. 


Chapter VI on Air Traffic Rules contains, in readable form, important 
information from Part 60 of the Civil Air Regulations and contains a map 
showing Air Defense Identification Zones (ADIZ). Chapters VII and VIII 
on Aircraft and Air Carriers respectively, are informative but perhaps 
excessively brief. Chapter IX provides the reader a bit more information 
on international law with a summary of the Warsaw and Chicago Conven- 
tions and the requirements for international flights. Likewise Chapter X 
on State Legislation supplements the material presented in Chapter II on 
the development of air law. Combining the material in these various chap- 
ters might have made for more comprehensive accounts. 


While it is not a serious matter, the authors may cause some confusion 
by using the initials IATA to refer to the International Air Transport 
Agreement since the initials are more familiarly known in connection with 
the International Air Transport Association, the world-wide organization 
of scheduled airlines that operate internationally. 

The remainder of the book offers a series of charts on aircraft registra- 
tion, airport legislation, flight legislation and fuel taxes and a selected list 
of government publications for further study. 


Again it should be said that this booklet on air law is not for the attor- 
ney but for the man who feels that he might profit from a general knowl- 
edge of the subject, or for school use where the student may begin to acquire 
his knowledge of air law. 


C.F: & 
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